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What the Supreme Court Does for Us 


By JAMES TRUSLOW ADAMS, Historian, Businessman, Author 
Auspices, National Committee to Uphold Constitutional Government, over Mutual Broadcasting, Mar. 8, 1937 


HE question which I have to discuss tonight should 

be entirely non-partisan. What I have to say I would 

say in the same words if Mr. Landon had been 
elected and if he were attempting to do what Mr. Roose- 
velt is, because it is a question not of temporary policies 
but of the fundamental form of our government itself. It 
is a question not to be settled by President or Congress 
or the Democratic or Republican Parties but only by the 
American people. The question is of the freedom of that 
Court which in the last resort is the sole bulwark of our 
personal liberties. 

These are guaranteed to us in the Constitution. A 
century and a half ago we thought a great deal about 
them because we had had to fight for them. We thought 
so much about them that we insisted on passing ten amend- 
ments to the original Constitution, to make sure that we 
should always have them. Among them were freedom of 
religion and worship, of the press and speech, of the right 
of assembly, and many others. Read, I beg of you, those 
first ten Amendments carefully, and then consider what 
might happen to your private lives if at any time an 
administration could pass laws taking away those liberties 
and if there were no independent Courts to defend you. 

We take these liberties too much for granted today. 
We have not felt personally what it means not to have 
them. They are like the air we breathe. We give no thought 
to it, but let us not be deceived. The Europe of today tells 
a different story. Even under our present general form 
of government if we make the Executive or Congress, or 
both, supreme over the Constitution, with no check by the 
Courts, our safety and liberty are gone. We shall have 
placed our necks in a noose. 

Why do we have a written Constitution and a Supreme 
Court to decide, as only one of its many functions, on the 


constitutionality of legislation? When states unite, as our 
thirteen did, to form a union, some written agreement must 
be made as to the relations between them and the central 
government. Our Constitution is practically made up of 
two parts, one of which settles what powers the Federal 
government shall have, what the individual states shall have, 
and the form of government in Washington with the powers 
delegated to each of its three sections. The other part of 
the Constitution details the liberties of the individual citi- 
zen already mentioned. All powers not given to the federal 
government or the states, including the power now in ques- 
tion to alter the Constitution, are reserved to us ourselves, 
the American people. No one can constitutionally change 
our fundamental law but ourselves. 

But what is that law? It is the Constitution, and in any 
complex state there must be some body which is the umpire 
when the problem arises as to what is constitutional and 
what is not. Who will the umpire be? If a President tries 
to take away our freedom of speech, if a Congress takes away 
our property unlawfully, if a state legislature, as in the 
recent case of Louisiana under the dictatorship of Huey 
Long, takes away the freedom of the press, who is to save 
us except the Courts? The Anglo-Saxon race in the British 
Empire and the United States has been the most successful 
in the difficult art of self-government, and everywhere it has 
given this power of interpreting the constitution to a Su- 
preme Court. Canada and Australia each has a Supreme 
Court which performs the same function as ours. The Ju- 
diciary Committee of the Privy Council in England acts 
as the same sort of Supreme Court for the Empire, and 
has only lately declared certain Canadian Acts uncon- 
stitutional. Our written Constitution and our Supreme 
Court are not peculiar to the United States. They have been 
found essential in every federal union. Such a government 
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needs an umpire somewhere just as much as baseball does. 
It is obvious that an umpire must be impartial. What good 
would an umpire in a ball game be if he were to be bought 
by one side or the other, or physically threatened, or told 
that if he did not give the desired decision he would be 
chucked out in the middle of the game, or that two other 
umpires would be put in to vote with him who would give 
the decision as ordered ? 

No man is infallible, and it is true that our opinions 
on even the most abstruse matters are to some extent colored 
by our general outlook but I think too much is made of the 
five-to-four decisions (a small minority after all of the 
Supreme Courts’ total Constitutional decisions). Much is 
heard of these, but the N. R. A. decision was nine to noth- 
ing, and the A. A. A. decision was six to three. But take 
even the five to four decisions. I see that the Senators who 
have so far announced their stand on the question of pack- 
ing the court are thirty-seven to thirty-eight. If the Presi- 
dent’s all important, and in my view revolutionary Bill, 
should be finally passed or defeated by one vote in ninety- 
six is that any improvement over five to four? In running 
a democracy we have concluded that it is better to count 
ballots in boxes than bodies on a battle field even if there 
is a majority of only one. In the ordinary running of gov- 
ernment we consider that to be the least painful and most 
efficient method. We accept such decisions with good spirit 
and go about our daily work and make the best of it when 
defeated. But we have done so in the past because we have 
known that all the rights of a beaten minority cannot be 
trampled under foot. We have known that there were cer- 
tain fundamental rights as to property, freedom of speech 
and press, from unwarranted searches and seizures, and so 
on, that were guaranteed and that, in the last resort, the 
Supreme Court would uphold them for us. But if the 
Court were to be made the puppet of an administration 
we could no longer have confidence that when beaten on a 
political issue we might not lose also some or all of our 
constitutional rights. The minority might then find itself 
without the right to organize or to express itself freely in 
speech or press, and without democratic weapons against 
the majority. 

It is often said that the fathers who drew up the 
Constitution could not foresee all the changed conditions of 
today. True, but they did see that they could not foresee, 
and so they provided means for change by amendment by 
the people. They were careful not to give this power of 
change to the President or Congress or Court but kept 
it, where it belongs, in the hands of the nation at large. 
As Washington said in his Farewell Address; “if in the 
opinion of the people, the distribution or modification of the 
constitutional powers be in any particular wrong, let it be 
corrected by an amendment in the way which the Constitu- 
tion designated. But let there be no change by usurpation; 
for, though this, in one instance, may be the instrument 
of good, it is the customary weapon by which free gov- 
ernments are destroyed.” 


Why then this now attempted usurpation, this request 
that the Executive and Legislative departments shall control 
the Court by threatening to pack it? When the Bill was 
first sent to Congress the impression given was that it was 
an incidental reform in administration for the sake of 


efficiency. That obvious misrepresentation has since been torn 
to shreds. It has been shown that the Supreme Court is not 
behind with the cases which have come to it. If there has 
been delay it has been in the lower Federal Courts in which 
for more than a year the President has failed to fill eight 
vacancies. It has also been shown that a Court of fifteen 
would be less expeditious and efficient than a court of nine. 
As every Justice has to study each case there can be no 
division of work, but after each has done so, more time 
will be taken to talk it over between fifteen men than be- 
tween nine, as any one knows who has served on commit- 
tees. As to age, the most liberal and one of the most eff- 
cient of the justices is Mr. Brandeis who is the oldest on 
the Court. No one, I think, would object, as the present 
Justices retire, to have new ones accept office under an age 
retirement arrangement. But we need not go on. The Presi- 
dent has practically admitted that the sbject of the Bill is 
to pack the Court so as to get certain decisions. 


The people have had no voice in this matter. It is said 
that they, or the 60 per cent of them who voted for Roose- 
velt in November, gave him a mandate. A mandate for 
what? It is true that this 60 per cent was evidently for 
various reasons in favor of the President and his general 
policies. But although he apparently had this packing of 
the Court in mind he said nothing to the voters. On the 
contrary he ran on a platform which distinctly affirmed 
that if desired legislation (for purposes with which most 
of us agree in the main) could not be secured “within the 
Constitution” the necessary “clarifying amendment” would 
be sought. This is what the people voted for and this was 
the mandate they gave. If the President had anything else 
in mind, he did not take the people into his confidence 
though he asked them for theirs. I do not see how anyone 
can believe that a Bill to pack the Supreme Court is within 
the Constitution. It is true that Congress has the power 
to alter the number of Justices but that power has never 
been considered as having been given to it for the purpose 
of controlling and subordinating to itself the decisions of 
the Court. 


On the other hand, it is claimed that the amendment 
which it was promised would be submitted to the people, 
if necessary, cannot be for two reasons. First, that it would 
take too long. Administration spokesmen point to the Child 
Labor Law. This has not passed yet after a dozen years 
but they say nothing of the Amendment repealing Prohi- 
bition which took only ten months from start to finish. 
It depends solely on the unification of public opinion. The 
American people overwhelmingly wanted Repeal and they 
got it in quick order. Many want a Child Labor amendment 
but also many do not like the form in which the present 
amendment was submitted. 

It is also said that an amendment which would vali- 
date all that the New Dealers want in legislation would 
have to be so broad in its terms that the people would not 
pass it. But if the people would not support these changes 
if they were put up to them, is it fair to bring them about 
without putting them up to them? To take in by the back 
door what the people would not let in by the front? Is this 
making democracy work? Have the American people sunk 
so low that they can no longer govern themselves or de- 
cide for themselves or be trusted but must be made to con- 








emp 


of Yeh Whik ENS 





































































324 





Vital Speeches of the Day 





form to what a group thinks is best for them? This is the 
method of dictatorship and not of democracy. I speak of the 
method and not of the man, and I would say the same 
whoever the man was. I concede the best of motives to the 
President and I do not believe and have never said that 
he personally wished to become a dictator of the European 
type. 
But what of others? If the people yield up that power 
reserved to them alone to alter the Constitution, what may 
happen in other circumstances and under other leaders? Has 
not Mr. Roosevelt himself warned us? Did he not tell 
us months ago that already such instruments of power 
had been built up by the government in Washington as, in 
the wrong hands might shackle the liberties of the people? 
Think of some of the powers already conferred upon him. 
He can again devalue the dollar when he pleases. With the 
Secretary of the Treasury he can manipulate the Stabilization 
Fund of $2,000,000,000 “not subject to review by any other 
officer of the United States.”” He can have issued $3,000,000,- 
000 in greenbacks; can decree free and unlimited coinage 
of silver overnight; can rule how gold may be acquired, 
held, transported, imported or exported. He can raise or 
lower any tariff by as much as 50 per cent. He can spend, 
almost at his own discretion a sum practically twice as 
large as the entire Federal budget in 1913. He can de- 
termine the rates of pay of about 2,000,000 people. A pub- 
licity plant for controlling public opinion such as we never 
saw before has been built up in the Departments. These 
are only some of the powers he has which no other President 
has had, and now we are asked to allow him and Congress 
to control the Supreme Court. 

These are some of those powers he must have had in 
mind when he said that in the wrong hands they might 
shackle our liberties. In whose hands will these and per- 
haps more powers be in five years, ten years? Obviously not 
in those of Mr. Roosevelt. It is utterly impossible for him 
or us to say in whose. Especially since the war American 


elections have been subject to wide swings. Roosevelt got 
just over 60 per cent of the popular vote last year but the 
Republicans got nearly 64 per cent in 1920 under Harding, 
and Coolidge got over 65 per cent in 1924. A hundred years 
and more ago we had what was called the Era of Good 
Feeling, and Monroe polled all but one of the entire Elec- 
toral Vote in 1820. But by 1824 his party had been split into 
four factions each with a candidate for President in the 
field. Who can say what the next few years may bring, 
and in whose hands may rest these powers the President 
has warned us of? 

Do we want to give up any more to the unknown men 
of the future? Do we above all, want to give up our in- 
herent right to have a voice in the changing of the Con- 
stitution and of our fundamental law? Remember that the 
Constitution as originally drawn and with all its amendments 
is a single instrument. The method of changing one part 
may be used on all. If the people are not to pass on amend- 
ments but if the Constitution is to be changed by packing 
the Court, then that same method might some day be used 
to alter those parts which guarantee us our religious and 
other liberties as well as those relating to commerce and 
other matters. The only thing which we can do now is to 
make ourselves heard as loudly as possible in Washington. 
(Would that we had with us today, on the anniversary of 
his ninety-sixth birthday, that great Liberal, the late Justice 
Oliver Wendell Holmes, who retained to the end his patriot- 
ism, his Liberalism, his broad interpretation of both life 
and law, and that vision which enabled him to see, like 
Washington, not merely what might be desirable for the 
moment but what would build solidly for the future.) 

As an ordinary American, as a fellow citizen, I plead 
with you in closing not to allow the independence of the 
courts to be sacrificed to the changing moods of an electorate 
as reflected in even the best legislature, or subject to con- 
trol by one man no matter how benevolent or wise. 


Now! 


By PRESIDENT ROOSEVELT 
Democratic Victory Dinner, Washington, Mar. 4, 1937 


N THIS fourth of March, 1937, in millions of homes, 
() the thoughts of American families are reverting to 
the March 4 of another year. That day in 1933 
represented the death of one era and the birth of another. 
At that time we faced and met a grave national crisis. 
Now we face another crisis—of a different kind but funda- 
mentally even more grave than that of four years ago. 
Tonight I want to begin with you a discussion of that 
crisis. I shall continue that discussion on Tuesday night in 
a nation-wide broadcast and thereafter, from time to time, 
as may be necessary. For I propose to follow my custom of 
speaking frankly to the nation concerning our common 
problems. 
I speak at this victory dinner, not only as the head of 
the Democratic party but as the representative of all Ameri- 
cans who have faith in political and economic democracy. 


Our victory was not sectional. It did not come from com- 
promises and bargains. It was the voice of 27,000,000 voters— 
from every part of the land. 

The Democratic Party, once a minority party, is today 
the majority party by the greatest majority any party ever 
had. . 

It will remain the majority party so long as it continues 
to justify the faith of millions who had almost lost faith—so 
long as it continues to make modern democracy work—so 
long and no longer. 

We are celebrating the 1936 victory. That was not a 
final victory. It was a victory whereby out party won further 
opportunity to lead in the solution of the pressing problems 
that perplex our generation. 

Whether we shall celebrate in 1938, 1940 and in 1944, 
as we celebrate tonight, will deservedly depend upon whether 
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the party continues on its course and solves those problems. 

And if I have aught to say it will continue on its course 
and it will solve those problems. 

After Election Day in 1936, some of our supporters were 
uneasy lest we grasp the excuse of a false era of good feeling 
to evade our obligations. They were worried by the evil 
symptom that the propaganda and the epithets of last Sum- 
mer and Fall had died down. 

Today, however, those who placed their confidence in us 
are reassured. For the tumult and the shouting have broken 
forth anew—and from substantially the same elements of op- 
position. This new roar is the best evidence in the world that 
we have begun to keep our promises, that we have begun to 
move against conditions under which one-third of the nation 
is still ill-nourished, ill-clad, ill-housed. 

We gave warning last November that we had only just 
begun to fight. Did some people really believe we did not 
mean it? Well, I meant it, and you meant it. 

A few days ago a distinguished member of the Congress 
came to see me to talk about national problems in general 
and about the problem of the judiciary in particular. 

I said to him: 

“John, I want to tell you something that is very personal 
to me—something that you have a right to hear from my 
own lips. I have a great ambition in life.” 

My friend pricked up his ears. 

I went on: 

“I am by no means satisfied with having twice been 
elected President of the United States by very large majorities. 
I have an even greater ambition.” 

By this time my friend was sitting on the edge of his 
chair. 

I continued : 

“John, my ambition relates to January 20, 1941.” 

I could feel just what horrid thoughts my friend was 
thinking. So, in order to relieve this anxiety, I went on to say: 

“My great ambition on January 20, 1941, is to turn over 
this desk and chair in the White House to my successor, who- 
ever he may be, with the assurance that I am at the same 
time turning over to him as President a nation intact, a nation 
at peace, a nation prosperous, a nation clear in its knowledge 
of what powers it has to serve its own citizens, a nation that 
is in a position to use those powers to the .ull in order to move 
forward steadily to meet the modern needs of humanity—a 
nation which has thus proved that the democratic form and 
methods of national government can and will succeed. 


“In these coming years I want to provide such assurance. 
I want to get the nation as far along the road of progress as 
I can. I do not want to leave it to my successor in the con- 
dition in which Buchanan left it to Lincoln.” 

My friends, that ambition of mine for my successor can 
well be the serious ambition of every citizen who wants his 
United States to be handed down intact to his children and 
grandchildren. 

I spoke in the dead earnestness of anxiety ; I speak to you 
tonight in the same earnestness. For no one who sees as a 
whole today’s picture of this nation and the world can help 
but feel concern for the future. 

To the President of the United States there come every 
day thousands of messages of appeal, of protest, of informa- 
tion and advice, messages from rich and poor, from business- 


man and farmer, from factory employe and relief worker, 
messages from every corner of our wide domain. 

Those messages reflect the most striking feature of the 
life of this generation—the feature which men who live 
mentally in another generation can least understand—the 
ever-accelerating speed with which social forces now gather 
headway. 

The issue of slavery, for example, took at least forty 
years—two generations—of argument, discussion and futile 
compromise before it came to a head in the tragic war between 
the States. 

But economic freedom for the wage-earner and the 
farmer and the small businessman will not wait, like emanci- 
pation, for forty years. It will not wait for four years. It will 
not wait at all. 

After the World War, there arose everywhere insistent 
demands upon government that human needs be met. The 
unthinking, or those who dwell in the past, have tried to 
block them. The wise who live in the present have recognized 
their innate justice and irresistible pressure—and have sought 
to guide them. 

In some countries, a royalist form of government failed 
to meet these demands—and fell. In other countries, a parlia- 
mentary form of government failed to meet these demands— 
and fell. In still other countries, governments have managed 
to hold on, but civil strife has flared or threats of upheaval 
persist. 

Democracy in many lands has failed for the time being 
to meet human needs. People have become so fed up with 
futile debate and party bickerings over methods that they 
have been willing to surrender democratic processes and prin- 
ciples in order to get things done. They have forgotten the 
lessons of history that the ultimate failures of dictatorships 
cost humanity far more than any temporary failures of 
democracy. 

In the United States democracy has not yet failed and 
does not need to fail. And we propose not to let it fail! 

Nevertheless, I cannot tell you with complete candor 
that in these past few years democracy in the United States 
has fully succeeded. Nor can I tell you, under present cir- 
cumstances, just where American democracy is headed nor just 
what it is permitted to do in order to insure its continued 
success and survival. I can only hope. 

For as yet there is no definite assurance that the three- 
horse team of the American system of government will pull 
together. If three well-matched horses are put to the task 
of plowing up a field where the going is heavy, and the team 
of three pull as one, the field will be plowed. If one horse 
lies down in the traces or plunges off in another direction, 
the field will not be piowed. 

What you and I call the principles of the New Deal did 
not originate on the 4th of March, 1933. We think of that 
date as their beginning, because it was not until then that the 
social demands they represented broke through the inertia of 
many years of failure to improve our political and economic 
processes. 

What were those demands and needs? How far did we 
succeed in meeting them? What about them today? 

Ever since the World War the farmers of America had 
been beating off ever-mounting disasters. This administration 
tried to help them effectively where no other administration 
had dared to take that risk. 
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The Agricultural Adjustment Act testified to our full 
faith and confidence that the very nature of our major crops 
makes them articles of commerce between the States. 

The AAA testified also to our full faith and confidence 
that the preservation of sound agriculture is essential to the 
general welfare—that the Congress of the United States had 
full constitutional authority to solve the national economic 
problems of the nation’s agriculture. By overwhelming votes, 
the Congress thought so too! 

You know who assumed the power to veto, and did veto 
that program. ; 

In the campaign of 1936, I said: 

“Of course we will continue our efforts in behalf of the 
farmers of America. With their continued cooperation we 
will do all in our power to end the piling up of huge surpluses 
which spelled ruinous prices for their crops. We will persist 
in successful action for better land use, for reforestation, for 
better marketing facilities for farm commodities, for a definite 
reduction of farm tenancy, for encouragement of farmer co- 
operatives, for crop insurance and a stable food supply. For 
all these things we have only just begun to fight.” 

Neither individually nor as a party can we postpone 
and run from that fight on advice of defeatist lawyers. But 
1 defy any one to read the majority opinion invalidating the 
AAA and tell us what we can do for agriculture in this ses- 
sion of the Congress with any reasonable certainty that what 
we do will not be nullified as unconstitutional. 


The farmers were not the only people in distress in 1932. 
There were millions of workers in industry and in commerce 
who had lost their jobs, young people who had never been 
able to find their first job, and more millions whose jobs did 
not return them and their families enough to live on decently. 


The Democratic administration and the Congress made 
a gallant, sincere effort to raise wages, to reduce hours, to 
' abolish child labor, to eliminate unfair trade practices. 

We tried to establish machinery to adjust the relations 
between the employer and employe. 

And what happened? 


You know who assumed the power to veto, and did veto 
that program. 

The Railroad Retirement Act, the National Recovery 
_ Act and the Guffey Coal Act were successively outlawed as 
the child labor statute had been outlawed twenty years before. 


Soon thereafter the nation was told by a judicial pro- 
nunciamento that, although the Federal Government had thus 
been rendered powerless to touch the problem of hours and 
wages, the States were equally helpless; and that it pleased 
the “‘personal economic predilections” of a majority of the 
Court that we live in a nation where there is no legal power 
anywhere to deal with its most difficult practical problems— 
a no man’s land of final futility. 


Furthermore, court injunctions have paralyzed the ma- 
chinery which we created by the National Labor Relations 
Act to settle great disputes raging in the industrial field and, 
indeed, to prevent them from ever arising. We hope that this 
act may yet escape final condemnation in the highest court. 
But so far the attitude and language of the courts in relation 
to many other laws have made the legality of this act also 
uncertain, and have encouraged corporations to defy rather 
than obey it. 


In the campaign of 1936, you and I promised this to 
working men and women: 

“Of course we will continue to seek to improve working 
conditions for the workers of America—to reduce hours over- 
long, to increase wages that spell starvation, to end the labor 
of children, to wipe out sweatshops. We will provide useful 
work for the needy unemployed. For all these things we have 
only just begun to fight.” 

And here again we cannot afford, either individually or 
as a party, to postpone or run from that fight on advice of 
defeatist lawyers. 

But I defy any one to read the opinions concerning AAA, 
the Railroad Retirement Act, the National Recovery Act, the 
Guffey Coal Act and the New York Minimum Wage Law, 
and tell us exactly what, if anything, we can do for the in- 
dustrial worker in this session of the Congress with any 
reasonable certainty that what we do will not be nullified as 
unconstitutional. 

During the course of the past four years the nation has 
been overwhelmed by disasters of flood and drought. 

Modern science knows how to protect our land and our 
people from the recurrence of such catastrophes and knows 
how to produce as a by-product the blessing of cheaper elec- 
tric power. With the Tennessee Valley Authority we made a 
beginning of that kind of protection on an intelligent regional 
basis. With only two of its nine projected dams completed 
there was no flood damage in the valley of the Tennessee this 
Winter. 

But how can we confidently complete that Tennessee 
Valley project or extend the mea to the Uhio and other valleys 
while the lowest courts have not hesitated to paralyze its 
operations by sweeping injunctions? 

The Ohio River and the dust bowl are not conversant 
with the habits of the Interstate Commerce clause. But we 
shall never be safe in our lives, in our property or in the 
heritage of our soil until we have somehow made the Inter- 
state Commerce clause conversant with the habits of the Ohio 
River and the dust bowl. 

In the campaign of 1936 you and I and all who sup- 
ported us did take cognizance of the Ohio River and the dust 
bowl. We said: 

“Of course we will continue our efforts—for drought 
and flood control—For these things we have only just begun 
to fight.” 

Here, too, we cannot afford, either individually or as a 
party, to postpone or run away from that fight cn advice of 
defeatist lawyers. Let them try that advice on sweating men 
piling sandbags on the levees at Cairo. 


But I defy any one to read the opinions in the TVA case, 
the Duke power case and the AAA case and tell us exactly 
what we can do as a national government in this session of 
the Congress to control flood and drought and generate cheap 
power with any reasonable certainty that what we do will 
not be nullified as unconstitutional. 

The language of the decisions already rendered and the 
widespread refusal to obey law, incited by the attitude of the 
courts, create doubts and difficulties for almost everything 
else for which we have promised to fight—help for the 
crippled, for the blind, for the mothers—insurance for the 
unemployed—security for the aged—protection of the con- 
sumer against monopoly and speculation—protection of the 
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investor—the wiping out of slums—cheaper electricity for the 
homes and on the farms of America. 

You and I owe it to ourselves individually, as a party 
and as a nation to remove those doubts and difficulties. 

In this fight, as the lawyers themselves say, time is of 
the essence. In three elections during the past five years great 
majorities have approved what we are trying to do. To me, 
and I am sure to you, those majorities mean that the people 
themselves realize the increasing urgency that we meet their 
needs now. Every delay creates risks of intervening events 
which make more and more difficult an intelligent, speedy 
and democratic solution of our difficulties. 

As Chief Executive and as the head of the Democratic 
party, I am unwilling to take those risks—to the country and 
to the party—of postponing one moment beyond absolute 
necessity the time when we can free from legal doubt those 
policies which offer a progressive solution of our problems. 

Floods and droughts and agricultural surpluses, strikes 
and industrial confusion and disorder cannot be handled for- 
ever on a catch-as-catch-can basis. 

I have another ambition—not so great an ambition as 
that which I have for the country, but an ambition, as a life- 
long Democrat, I do not believe unworthy. It is an ambition 
for the Democratic party. 

The party, and its associates, have had the imagination 
to perceive essential unity below the surface of apparent di- 


versity. We can, therefore, long remain a natural rallying 
point for the cooperative effort of all of those who truly 
believe in political and economic democracy. 

It will take courage to let our minds be bold and find 
the ways to meet the needs of the nation. But for our party, 
now as always, the counsel of courage is the counsel of 
wisdom. 

If we do not have the courage to lead the American 
people where they want to go, some one else will. 

Here is one-third of a nation ill-nourished, ill-clad, ill- 
housed—now ! 

Here are thousands upon thousands of farmers wonder- 
ing whether next year’s prices will meet their mortgage in- 
terest—now ! 

Here are thousands upon thousands of men and women 
laboring for long hours in factories for inadequate pay—now ! 

Here are thousands upon thousands of children who 
should be at school, working in mines and mills—now! 

Here are strikes more far-reaching than we have ever 
known, costing millions of dollars—now! 

Here are Spring floods threatening to roll again down 
our river valleys—now! 

Here is the dust bowl beginning to blow again—now! 

If we would keep faith with those who had faith in us, 
if we would make democracy succeed, I say we must act— 
now! 


Government and Education 


By DEWITT CLINTON POOLE, Director of the School of Public and International Affairs, Princeton University 
Before Millburn-Short Hills, N. J., Adult Education School, Feb. 8, 1937 


is twofold, and in each instance the relationship is 

vital. Any government must fatally deteriorate that 
is unsupported by an appropriate system of education reach- 
ing at least to the limits of its active citizenship. This im- 
perative need for a properly educated citizenry, so far as the 
citizens take part in government, creates the first tie between 
government and education. A second tie grows out of an 
almost equally commanding need: any government that is 
to endure must be manned by efficient civil, as well as mili- 
tary, servants. 

Education becomes, therefore, a problem of supreme 
political consequence; and the more widespread and effective 
the participation of citizens in the actual conduct of govern- 
ment—in other words, the more democratic a nation—the 
more the general problem of education touches the interest 
of all, compelling each element in the population to be con- 
cerned about the education of every other element, no matter 
how remote in geography or social scale. 

Let me illustrate this generalization concretely. The 
population of New Jersey is not replacing itself, nor is that 
of New York State. Experts calculate that between 1930 and 
1960 (that is during the current generation) New York 
will receive more than 2,000,000 citizens from outside its 
state borders and New Jersey not less than 1,000,000. Our 
eleven so-called Southern states, on the other hand, are show- 
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ing not a deficiency but an excess of population growth. In 
consequence, it is expected that not less than 10,000,000 per- 
sons will overflow from those states before 1960 and out 
of that overflow will come a good part of New Jersey’s im- 
portation. New Jersey’s future citizenry is not being educated 
solely in New Jersey, nor yet in the nearby states, but to an 
important extent in a rather remote portion of the United 
States where the standards of education—elementary edu- 
cation in particular—tend to be low. And these standards are 
lowest precisely in the areas where current population in- 
creases are the steepest. 

If we desire to assure for ourselves and our children 
a government at least as good as that we have at present 
we must, therefore, give careful heed and make the neces- 
sary sacrifices so that the whole body of oncoming citizens 
in this large country of ours shall have the minimum com- 
mensurate instruction—shall all be taught “those things of 
which no adult should be ignorant,” as the aim of elementary 
education in France is officially stated to be. 

But there is more to it than that. It is not sufficient 
simply that citizens should receive the elements of an educa- 
tion. It is necessary also that the elements imparted and the 
political and social outlook which is inculcated should accord 
essentially with the kind of government and society which it 
is desired to maintain. Here we encounter a crucial problem. 
To what extent must education be subordinated to govern- 
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ment—that is, to government as it presently exists? The an- 
swer to this question may well determine the character of 
our civilization. 

If we seek the answer realistically and courageously we 
must recognize as a first controlling truth what I have just 
intimated; namely this, that the long continuance of any 
government not only demands a certain minimum of educa- 
tion for those who will participate in that government, but 
the education given must be what I have called appropriate. 
It must be inspired by a belief in the philosophy of the exist- 
ing government and so tend to assure popular support for the 
continuance of that government. 

This practical and inescapable requirement was per- 
ceived and stated on the threshold of the history of education 
when Aristotle wrote in the Politics: “Of all things that I 
have mentioned that which contributes most to the perma- 
nence of constitutions is the adaptation of education to the 
form of government.” Two thousand years later Napoleon 
observed: “Of all political questions, that (of education) is 
perhaps the most important. There cannot be a firmly estab- 
lished political state unless there is a teaching body with 
definitely recognized principles.” 

The truth of these asseverations is indisputable. A close 
correlation has to be maintained between the political prac- 
tice of the day and what is being taught to those who will in 
a short time take over and possibly reshape that practice. The 
absence in any extreme degree of such a correlation would 
mean an impossible chaos or imminent revolution. On the 
other hand, an equally disastrous result may be prepared by 
rendering education wholly subservient to politics. If the 
content of education comes to be fixed by ukase and its spirit 
is thus enslaved, intellectual growth stops and with it the 
fine adventure of man’s spiritual unfolding. 

Examples of near-paralyses of this kind unfortunately 
confront us in several countries at the present moment. The 
dictatorships have felt it necessary to seize upon every means, 
no matter how artificial or brutal, to secure their continuance 
in power. The decisive need was at once apparent to them 
of capturing the minds and the loyalties of youth. You know 
what a regimentation has resulted. The youngsters are 
drafted at a tender age into political organizations designed 
to make them enthusiastic and unquestioning supporters of 
the existing dictatorial order. Schools and universities also, 
and then for all ages the press, radio and cinema are alike 
perverted to propaganda uses. 

The minds of the young are to be closed, not opened. 
The mature scholar may not continue to explore the realms 
of still unachieved knowledge but must basely serve with the 
scholarly winnings of past freedom the catchpenny philosophy 
of a political usurper. Nowhere does the result threaten to 
be so disastrous as in Germany, whence in the past has come 
so much of influence and help for our teaching and scholar- 
ship in the United States. The German universities appear 
to be in process of destruction as seats of enlightenment and 
leadership. 

When we turn from unhappy scenes of this kind to 
the liberal democratic countries, we discover by contrast a 
general state of intellectual freedom, but this freedom is not 
—and as I have already intimated, cannot be—a complete 
or chaotic freedom. If frequent destructive revolutions are 
to be avoided, it is necessary to maintain a good measure of 


spiritual continuity in that flow of individuals which makes 
up the body of the political society. There must be overlap- 
ping and union between the generations, but no more than 
overlapping. Anything which approaches complete identity 
of outlook from generation to generation means, as history 
has frequently proved—stagnation. 

What is needed then is once more the happy medium. 
This general idea is easily grasped and acknowledged. The 
difficulty comes with practical application. Just what at any 
particular moment in any particular place constitutes the 
right balance between stable continuity and freedom to de- 
velop? 

We are incessantly confronted with this practical prob- 
lem in the United States, as in other liberal countries, and 
we must give to the problem incessant and prayerful atten- 
tion. The dictatorships have by no means a monopoly of the 
dictatorially minded. We have in the United States also 
many would-be dictators, large and small. In the field of 
education I need only refer, by way of illustration, to a cur- 
rent demand, which took effect in New Jersey three years 
ago, that all teachers, as a condition of their office, be made 
to swear to “support’”—whatever that may mean exactly in 
connection with teaching—the State and Federal constitu- 
tions. This proposal has come about, I take it, as a conserva- 
tive defense against some unknown number of teachers whose 
social discontent, arising mostly I suppose from inadequate 
pay and general lack of recognition, may tend to inject into 
their teaching a subversive tone; or perhaps their teaching 
is informed with no more than a decent liberalism which 
is nevertheless offensive to the inert minds of some parents 
and citizens—or newspaper proprietors. 


The safeguard of an oath seems futile at best and at 
worst an instrument in the hands of stupid intolerance. We 
should rely for stability, not upon any adventitious contri- 
vance such as the swearing, or forswearing, of teachers, but 
upon the operation of natural forces. I have in mind the 
force of tradition and the natural loyalty of the teacher and 
any other citizen to a social order that treats him fairly. 
Natural forces of this kind are the only reliable safeguards. 
The practical requirements are to avoid underpaying 
teachers, as they are certainly underpaid to some extent; I 
am speaking of teachers at all levels but more especially of 
those at the primary and secondary levels. Secondly, we 
would do well to give more social recognition to the teacher. 
Workers can be underpaid spiritually as well as materially, 
and the former may be the more disastrous. The teacher’s 
role is not only an honorable role but plainly it can be de- 
cisive for the future of society, for oncoming generations are 
malleable in the teacher’s hands. 

So much for continuity. Over against continuity there 
must be a suitable freedom in education. To secure such free- 
dom two sure safeguards are at hand. We have long pos- 
sessed these safeguards and I trust that we shall long continue 
to use them. They are found in two principles that are 
imbedded in the educational philosophy and practice of the 
United States. The principles I have in mind are (1) a due 
regard for the individual in education and (2) a decen- 
tralized control of education. 

The first principle, a due regard for the individual in 
education, is of transcendant importance. In respect of this 
principle, as in numerous other respects, the contemporary 
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dictatorships appear to exemplify retrogressions rather than 
advances in social experience. In keeping with their totali- 
tarian philosophy the dictatorships order education exclusive- 
ly in the interest of the group. The individual is not to 
develop in his own way. Quite to the contrary, he must be 
made to be a well-fitting unit in a preconceived pattern. 
Now, this is precisely the habit of primitive societies. In 
primitive societies individual life is dominated and sterilized 
by tradition and taboo. 

It was the Greeks, or more particularly the Athenians, 
who first in education freed the individual from the domina- 
tion of the group. Teaching in Athens, in contrast to the 
barbarian way, encouraged the development of personal char- 
acter. The Athenians formulated the conception of what 
we now call a liberal education. These educational ideals, 
which helped to form the glory of the Athenian civilization, 
continue happily to prevail today in England, the United 
States and other liberal countries. In the organization and 
conduct of education in these countries the needs of the 
state count heavily, it is true, but by no means exclusively. 
There is emphasis as well upon the right of the individual 
to his own individual development. The educational ideal 
is that each should be helped to realize the fullest flowering 
of his own particular endowment. 

I repeat that this respect for the individual provides the 
first sure safeguard of that measure of freedom which we 
must preserve in education. The second safeguard is decen- 
tralized control in the administration of education. 

In speaking of decentralized control I have in mind 
two things: first, such a localization of governmental con- 
trol of public schools as we are happily accustomed to in the 
United States; and secondly, the continued existence of 
private schools and universities alongside the schools and 
universities which are directly supported and administered 
by government. The dispersion of educational authority first 
among local governmental units and then between them and 
private philanthropy favors flexibility, experimentation and 
growth. To dictatorial regimentation it creates a barrier that 
is insuperable. 


I think then that the central problem which arises in the 
primary relationship between government and education has 
been pretty satisfactorily solved up to the present in the 
United States. Some of our fellow citizens appear to be 
anxious about the loyalty of some of our teachers. This 
question of loyalty has not so far disturbed me very much. 
So far as a danger exists I think that it should be overcome 
by a more generous recognition of the decisive influence of 
the teacher on the well-being of the individual and the 
future of society. This will result in corresponding ma- 
terial and spiritual rewards for the good teacher. 

Personally I am more concerned about the preservation 
of that freedom in education which forms part of the liberal 
democratic tradition—which is indispensable to individual 
happiness, I think; to a healthy political life; and certainly 
to the spontaneous development of culture. I believe that this 
priceless heritage can be preserved, and I trust it will be pre- 
served, by our continuing to make the individual as well as 
the state the beneficiary of our educational endeavors, by 
maintaining private along with public institutions of learn- 
ing, and by resisting all centralized control over public 
schools and State universities. 


My own particular experience at Princeton leads me, 
looking at the problem from the point of view both of the 
individual and of society, to place special value upon the 
privately endowed institution as an indispensable element in 
a properly balanced educational structure; and I subscribe 
to a recent assertion by President Dodds that— 


“Among the finest of our free institutions, and most 
resistive to political domination are our privately supported 
colleges and universities. In them the free play of thought 
finds its most favorable environment. Because they can afford 
to entertain conflicting viewpoints soberly and objectively, 
their tendency is towards social balance and orderly growth. 
In addition to motive power, they provide in a politically- 
confused society a balance-wheel which no state-controlled 
institution can supply.” 

* * a 


It is in the same temper that I would now approach 
the second part of my subject, which is the relationship be- 
tween government and education arising out of the need of 
government for good civil servants. 

The problem of an efficient civil service has been satis- 
factorily solved in England since the second half of the last 
century. There is perhaps some comfort for us in the reflec- 
tion that not very long ago the English were in a worse 
position in this respect than we are now. What they have 
done we can do and we are able to do it without much further 
delay, I expect. 


Curiously enough we in the United States, who seem 
at the moment to be so vociferous in pacificism, have organ- 
ized the education of citizens directly for the service of the 
government only on the military side. The Military Academy 
at West Point was opened in 1802; the Naval Academy at 
Annapolis in 1845. 


Meanwhile the civil ranks of the Government came to 
be recruited by operation of the spoils system. The man was 
not found for the job but the job for the man. The move- 
ment for civil service reform which began in the 1880's, after 
the assassination of President Garfield, made little headway 
beyond the lower routine ranks. The first decisive step to- 
ward having citizens serve the civil Government in important 
capacities, instead of having the Government subserve the 
interests of party-workers and their friends, came in 1906, 
when the United States Consular Service was reorganized 
on a merit basis. That reform has been successfully main- 
tained and extended now to include so much as is prac- 
ticable of the Diplomatic Service. 


Whatever one thinks of the New Deal in general, the 
sudden extension in 1933 of the activities of the executive 
branch of the Federal Government served one very useful 
purpose. It demonstrated that government of the aggressive 
and omni-competent type we are now going in for simply 
cannot be run at all on the basis of the spoils system. At the 
beginning, in 1933, occupants for all those new positions in 
Washington, and for many of the old, were selected with 
regard only to records of party loyalty. That is one impor- 
tant reason why the NRA was breaking down at the moment 
of its rescue from apparent collapse by the Supreme Court’s 
decision in the Schechter case. The deserving Democrats 
were no doubt deserving after twelve long years in the wil- 
derness, but they had been selected by a system which could 






orgies 2%, 





































































gereets 


330 





Vital Speeches of the Day 





not qualify them to carry out successfully a vast new experi- 
ment in government. 

Fortunately the lesson was patent to all. Both Demo- 
crats and Republicans spoke out unequivocally during the 
campaign for the future recruiting of the civil ranks of gov- 
ernment on a basis of merit. President Roosevelt’s subsequent 
proposals, submitted to Congress last month, for the reor- 
ganization of the executive branch of the Federal Govern- 
ment include far-reaching and well conceived provisions 
which may begin to bring about in this 161st year of our 
independence a system of personnel recruitment and admin- 
istration such as large-scale business found quite a while 
ago to be indispensable to efficiency and survival. 

During the last four years the number of civilian em- 
ployees in the executive branch of the Federal Government 
has increased from 578,000 to 824,000. There are in addi- 
tion more than 2,000,000 State and Municipal employees, 
including about 1,000,000 teachers. If the President’s recom- 
mendations are adopted, as I hope they will be, practically 
all of the 800,000 Federal positions will be administered 
hereafter by a regular system of appointment and promotion 
on merit; and no doubt State and local units will be in- 
fluenced thereby to move with increasing certainty away from 
the spoils tradition. The need for real efficiency in Federal, 
State and local government has now come to be so critical 
that thorough going civil service reform is spoken of as the 
new frontier which America must conquer; and one can 
hardly doubt that, conditions being what they have come 
to be, the conquering will now be achieved with some 
rapidity. 

With government then promising to create a demand 
for civil servants such as has not existed heretofore in the 
United States, the question may be asked whether our schools 
ind universities are equal to the opportunity and the obliga- 
tion with which they are confronted by reason of this change. 
Fortunately the answer can be on the whole affirmative, I 
think. 

A duty devolves first upon the high schools. The only 
observation which might lead one to doubt their adequacy 
in the new situation, by and large, relates to the astounding 
variety of subjects which have in later years been introduced 
into their programs of instruction. What the Government, 
like other employers, needs is young people who have been 
thoroughly disciplined in fundamental subjects such as mathe- 
matics, languages and history. Four years provide precious 
little time during which to lay in adequately this indispen- 
sable foundation of character and competence. Dissipation of 
time and energy on specialties, however plausible, seems to 
me a sin against the individual and the state. It is not that 
the more specialized subjects are without value in themselves. 
The difficulty is that they take time from broader funda- 
mental subjects which are more valuable—indeed, indispen- 
sable to balanced intellectual grounding. 

When we come to the level of the universities it is 
necessary to distinguish between scientific and professional 
education on the one hand and non-technical or liberal educa- 
tion on the other. The Government employs large numbers 
of engineers, chemists, physicians, lawyers, and so on. Our 
scientific and professional schools are good and an ample 
supply of well-trained individuals exists, though up to the 
present it has not been possible, in the face of the competition 


of private industry, to attract the best of them into the 
service of the Government. The pending reorganization, if 
realized, will help to cure this difficulty. The only necessary 
warning is that the technical schools should not be too ex- 
clusively technical. Technicians must command, for example, 
good expository English. To be fully useful to themselves 
and to society, they ought also to know something of history, 
politics and economics. 


On the non-technical side, the prospect of a really 
effectual reform in the civil service has caused in the univer- 
sities a good deal of a stir. Besides the scientific and profes- 
sional workers to whom I have referred, the Government 
needs an important number of competent persons for execu- 
tive and administrative positions. Recruitment in this field 
has been haphazard heretofore and shot through with spoils. 
If there is now to be selection by merit and orderly promo- 
tion, a widening, but by no means unlimited, vista of public 
service opens for the new generation. 


It does the universities much credit that they have 
watched closely the development of this opportunity to serve 
their students and the Government and have been alert to 
meet the opportunity and duty with specific adjustments in 
their curricula. Some of them indeed have been over-anxious, 
I should say, and the danger exists of an exaggerated emphasis 
on the new opportunities. Some have misjudged requirements 
to an extent, for they have included in their innovations 
ad hoc courses designed to teach technicalities which must 
always be better taught in the actual experience of work 
than in college. 


I believe that the same principle governs at the college 
level, especially outside of the scientific and professional fields, 
as at the high school level. What must be taught are the 
fundamental subjects. Even at the college level there still 
remains little enough time to equip those youngsters who will 
later be expected to take on general as opposed to technical 
responsibilities, with knowledge of the underlying branches. 
I have again in mind mathematics, languages with emphasis 
on effective written and spoken English, the principles of 
science, history, philosophy and the social studies—economics 
and social institutions, government, psychology. The content 
of such studies and the emergent philosophy are useful in 
every situation; they provide suitable mediums wherewith 
to discipline the mind and equip the neophyte with the tools 
of intellectual competence. They are valuable and indispen- 
sable alike for the citizen and the civil servant. Closer spe- 
cialization for the civil servant should come only in the grad- 
uate schools or with inservice study after a career is begun. 


At Princeton we started as early as 1930, when our 
School of Public and International Affairs was founded. 
to prepare students specifically, as citizens and potential civil 
servants, for the new situation in public affairs which was 
seen to be developing. During the preceding decades the 
young people of this country had acquired the habit of looking 
almost exclusively to careers in business and the private 
practice of the professions. We found it necessary first of all 
to direct the attention of the students to their public re- 
sponsibilities and newly developing opportunities. It was pos- 
sible to do this while carrying on their instruction in ac- 
cordance with the ideas which I have just stated to you 
respecting the need and primacy of fundamental subjects. 
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Our efforts have been attended by a gratifying measure of 
success. 

At other institutions the situation is being met in vari- 
ous ways. I repeat that it is greatly to the credit of our 
universities that they have been so quick to perceive their 
duty and their opportunity. They have responded to it with 
a splendid generosity of effort. If there is some precipitous 
and not-too-well-considered action, the necessary adjustments 
‘will be made in time. What is of paramount importance for 
the future is that there should be manifest, as happily there 
is being manifest—vitality, experimentation and variety. 

The basic need is the same in both of the vital relation- 
ships which I have indicated to exist between government 
and education. Whether we consider that relationship with 
regard to the general body of the citizenry or with regard 
to training civil servants, the need is always to respect the 
individual and to decentralize control. We want many kinds 
of citizens and numerous kinds of civil servants. The indi- 
vidual is entitled in his own right to his individual develop- 
ment and the assurance to him of that right promises best 
for the healthy development of society and the state. The 
inescapable corollary is decentralization in the political con- 
trol of education and the encouragement of private insti- 
tutions of learning to exist alongside of public institutions. 

I regard with misgiving a proposal which is persistently 
put forward that the Federal Government should create 
a national academy, or civil West Point, to train officers 
for the diplomatic and consular service. To provide the 
highly technical training which must be given to officers 
of the Army and Navy and to ingrain the iron discipline 
that is essential for those services, I have no doubt that 
such schools as West Point and Annapolis are the most 
efficient, though even so the test of the World War was not 






wholly reassuring with respect to all the results realized 
in the Army. But when we come to the diplomatic and 
consular service, in which I have had myself some twenty 
years’ experience, and to the other civil branches I am 
convinced that the causes of administrative efficiency and 
general political well-being will best be served by continued 
reliance upon the excellent variety of our State and pri- 
vately endowed universities. That variety corresponds to 
the conditions of our national existence and is the sure 
symptom of the material and spiritual wealth which we con- 
tinue to enjoy. We shall ill-use that wealth and endanger 
democracy whenever out of some purblind reaching for sup- 
posed efficiency we consent to shape our civil life by any 
single mold because that mold chances to look good to 
some of us at some particular juncture. 

Throughout the world the times are marked by a swift 
movement toward strong centralized authority; toward the 
intolerant and often forcible application of one mold of 
thought and action by a few upon the many. Signs are not 
lacking that we in the United States are beginning to be 
infected with this fashionable disease. I grant you that the 
progress of industrialization necessitates important readjust- 
ments in the social and political order; but being in the 
midst of change we must look out the more carefully to 
preserve all the abiding values of a rich inheritance. The 
need for circumspection touches our future happiness no- 
where so certainly as in the relationship between govern- 
ment and education. It is precisely in the field of this re- 
lationship between government and education that, early 
and late, the most decisive battles must be fought against 
possible untoward political developments, such as may even 
now be gathering momentum among us. I leave with you 
the watchword: Above all guard education. 


The Pressure Groups and 
the American Future 


By GLENN FRANK, Educator, Publicist 
Before the Ohio Society of New York City, Feb. 8, 1937 


AM deeply grateful, Mr. President, for the privilege 
I that is mine tonight as guest of these representative 
sons of Ohio. 

By long tradition and current status, Ohio is a dis- 
tinguished commonwealth. She has mothered a material share 
of the genius that has hammered this nation into greatness. 
Her children have contributed creative policy and executive 
drive to the business, industry, and finance of the nation. 
They have added lustre to its liberal and liberalizing arts. 
And notably has Ohio given of her blood and genius to the 
high enterprise of government in city, state, and nation. She 
has nursed and nurtured men of reforming zeal who have 
backed the forces of social change when reaction, booted and 
spurred, was riding high. And she has bred men of stabilizing 
judgment who have courageously stood guard over valid 
traditions when transient tides of demogogic hysteria or 
utopian crusade have engulfed popular opinion. 


The ablest sons of Ohio have always shown a refresh- 
ing freedom from provincialism. Every state for itself and 
the devil take the nation has not been their civil creed. They 
have displayed a marked capacity for thinking nationally, a 
capacity never more critically needed than now. 

With the representatives of such a commonwealth, it 
is fitting, I think, that I should tonight discuss a trend and 
a problem which, whether faced or evaded, promise pro- 
foundly to affect the national future. 

The trend I shall discuss is the growing power of or- 
ganized pressure groups over the political and economic life 
of the nation. 

By pressure groups, I mean, of course, organized busi- 
ness, organized industry, organized finance, organized labor, 
organized agriculture, and the long array of organized forces 
for the promotion of special interests or the prosecution of 
reforms, which bring their demands to bear upon govern- 
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ment accompanied by the promised support or threatened 
antagonism of their voting strength. 

The problem I shall discuss is the relation of these pres- 
sure groups to the formulation of national policies that shall 
be just, generous, and workable in the interest of the whole 
people of the United States. 

By national policies that shall be just, generous, and 
workable in the interest of the whole people, I mean, of 
course, policies that permit no special interest to take prece- 
dence over the common interest; policies that refuse to coddle 
any class or cater to any section to the detriment of the 
people as a whole; policies grounded in realism and justice 
regardless of the prestige, the powerlessness, or the politics 
of the persons or groups knocking at the doors of govern- 
ment; policies that mark their makers as social statesmen 
because, scorning the buy-and-sell tactics of factional politics, 
their makers have allowed no consideration of personal power 
or limited group advantages to divert them from the classless 
national goal of a larger livableness of life, widening mass 
benefits, a richer cultural drive, and all that goes to make 
civilized existence feasible for this whole people from the 
most sparsely settled countryside to the most crowded 
metropolis; in short, policies that make for the enrichment 
and stabilization of life for the millions regardless of class, 
color, or creed. 

Whether, in any given period, this trend is wisely dealt 
with and this problem met in the general interest must de- 
pend, of course, on the motives and methods of both the 
official political leadership and the unofficial group leader- 
ships of the nation. And, for whatever it may be worth, I 
give you my judgment of what this trend and this problem 
imply for both fields of leadership. 

Mr. Roosevelt is eternally right when he says that, 
as a people, we must go up together or down together. No 
single group must be permitted to dominate the national 
scene—whether business, labor, agriculture, or a parasitic 
band of speculators, marked cards in hand, playing strip 
poker with the credulous millions, leaving the innocents 
shirtless. In so far as any president cracks down on any 
group out to dominate, he deserves well of his fellows re- 
gardless of party, and history will be kind to him. 

This puts upon the official political leadership of the 
nation one of its heaviest obligations. It means that the presi- 


* dent must be more than a broker between the conflicting 


demands of pressure groups. It means that the federal gov- 
ernment must be more than an oriental bazaar in which these 
groups sell their political power to the highest bidder. It 
means that presidents and senators and representatives are 
morally obligated to think and act nationally above the battle 
of the pressure groups—except, of course, for the defensible 
minimum of horse-trading necessary to get business done. It 
means that presidents and senators and representatives must 
have courage to say “no” as well as facility to say “yes” to 
pressure groups regardless of the votes they may stand ready 
to deliver. 

Political leadership can build itself into a brief interlude 
of power through a series of surrenders to militant and con- 
flicting minorities. It can give business some things it wants. 
It can give labor some things it wants. It can give agriculture 
some things it wants. It can give the conservatives some 
things that please them. It can give the liberals some things 
that please them. It can give the radicals some things that 


please them. By so doing, political leadership can give a 
sense of action, a sense of social awareness, a sense of grasp 
and sweep to its planning, which will attract the enthusiasm 
of millions while the game lasts. Each group may be suspi- 
cious of the soundness of what is being done for the other 
groups, but, while it munches its own bonbon, it does not 
go on the warpath against the leadership that is feeding its 
sweet tooth. 

But a political leadership that plays this game must 
sooner or later pay the price for a program the several parts 
of which are working at cross purposes. To commit govern- 
ment to a series of minority programs that do not mesh is 
not statesmanship; it is surrender. The minorities of a nation 
must be made to mesh. Otherwise, as when the gears do not 
mesh, the machine stalls. A political leadership that lets 
every vigorous minority in the country write its own ticket 
is not leading; it is following. 

When I say this, I am not directing a thrust at any 
particular administration past or present. I am saying only 
that the attempt to formulate national policy by successive 
surrenders to this, that, and the other pressure group demand 
is a trend that has been growingly manifest in American 
political life for the last quarter century. But a nation can 
neither achieve nor maintain enduring greatness on the basis 
of mass blackmail of government by pressure groups or mass 
bribery of pressure groups by government. 

Mr. Roosevelt, I repeat, is eternally right when he says 
that, as a people, we must go up together or down together. 
To preserve this organic unity of the national being, and to 
make this fact of unity a vibrant and productive thing for 
Americans of every rank and in every field of honest enter- 
prise, is a major obligation of political and economic states- 
manship. But the polite blackmail—not always so polite— 
of the pressure groups has made disinterested statesmanship 
increasingly difficult. The grip of the pressure groups upon 
government must be broken. 

To break the grip of the pressure groups upon govern- 
ment is no easy matter. It calls for statesmanship of a high 
order. It calls for a comprehensive courage in politics. It is 
not difficult to practice a partial courage in politics. We can 
always find leaderships brave enough to tell some pressure 
group the truth. We can find reactionary leaderships that 
will defy the businessmen and damn the labor leaders. We 
can find radical leaderships that will damn the businessmen 
and defy the labor leaders. According to the economic condi- 
tion of the country and the state of public opinion at the 
time, either may prove good enough politics to win an elec- 
tion. But that does not begin to touch the problem I put 
to you tonight. The problem of the impact of pressure groups 
upon national policy cannot be met with partial political 
courage of this sort. It calls, I repeat, for a comprehensive 
courage in politics, for leadership brave enough to tell all 
pressure groups the truth, for a statesmanship that will cour- 
ageously gamble on the assumption that to forget politics 
might be the best politics, for a statesmanship willing, if 
need be, to lose an election in order to save its soul, for a 
statesmanship determined to stabilize the national future 
through a widely spread and wisely balanced prosperity that 
plays favorites with no economic group. 

The old theory of extreme /aissez faire assumed that, 
from the free pursuit of private ends with next to no con- 
scious controls introduced, some “invisible hand” would 
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bring an automatic net result of public good. That theory 
has been hammered hard in this generation—and rightfully 
so. In this modern economy of science, technology, and power 
production, anything like an every man for himself and the 
devil take the hindmost /aissez faire is obviously anti-social 
and, in the end, breaks even the men who may, for a time, 
profit by its practice. The cardinal sin of a relatively un- 
qualified /aissez faire is that it makes possible the ruthless 
pursuit of individual interests at the expense of the common 
interests of the people as a whole. The sinners who commit 
this sin must be consistently pilloried by an honest national 
leadership. But the nation cannot be cleansed of this sin by 
substituting the laissez faire selfishness of groups for the 
laissez faire selfishness of individuals. 

If government does no more than organize to distribute 
favors to special groups—business men, workers, farmers, 
and so on—it succeeds only in changing the form and ex- 
panding the scale of the evils of extreme /aissez faire. This is 
a matter that goes deeper than and is independent of the 
normal ebb and flow of statistical prosperity. Given the de- 
termination, government can confer upon business the favor 
of higher prices; it can confer upon labor the favor of a 
higher wage rate; it can confer upon agriculture the favor 
of compensation for the creation of scarcity, and so on. But, 
unless all such separate moves grow out of a realistic and 
non-political consideration of what must be done to make the 
whole economic order function best in the interest of the 
whole people, the end result may be that nobody will be 
permanently better off, save for the tide that follows the 
ebb of the economic cycle. 

Each group may be kept happy for the time being, but 
it may be found that the gain of one group has been wiped 
out by the gain of another group. The higher prices granted 
to the businessman may, for instance, absorb the higher 
wages provided for the laboring man, thus preventing the 
full thrust forward in consumption that both businessman 
and laboring man need. The final test of national economic 
policies must be whether they set the whole economic ma- 
chine running so effectively that the people as a whole may 
realize the benefits of this age of potential plenty. 

An uncoordinated series of programs bestowing politi- 
cally engineered benefits upon special and highly organized 
groups, in response to the political pressure of these interests, 
may prove nothing more than an exaggerated form of Jaissez 
faire under which the common interest of the people as a 
whole is not advanced. 

But I must not linger unduly on the obligations the 
problem of the pressure groups puts to the official political 
leadership of the nation. It puts quite as heavy obligations to 
the unofficial group leaderships of the nation. 

Surely it puts heavy obligations to the leaderships of 
industry and labor. The quality, the temper, and the tech- 
nique of industrial leadership and of labor leadership are 
matters of decisive importance to the American future. 

A great strike, such as John Lewis has been conducting, 
affords case studies of both leaderships. It is important in 
observing leadership under such cimcumstances, that we do 
not allow our personal judgments regarding individual 
leaders either of business or of labor to warp our judgments 
on the basic issues involved. 

Men are not always as good as the causes they lead. 
You do not necessarily damn a movement when you debunk 





its leader. High enterprises may, at times, use faulty instru- 
ments. Personally 1 do not trust the Lewis leadership. He is, 
I think, a man of inordinate personal ambition. He has a 
capacity for ruthlessness that 1 cannot believe is a qualifica- 
tion tor great civil leadership. He has the lust for power that 
has made dictators. He is master of ali the arts of the rabble 
rouser. But all this has nothing to do with the fact that, 
in those industries where the craft is no longer the distinctive 
and dominant factor, industrial unionism is a sound move- 
ment in line with historic necessity. All this has nothing to 
do with the fact that, under modern industrial conditions, 
collective bargaining is elementary justice and intelligent 
technique. 

It is one of the major obligations of great business and 
industrial leadership to take the initiative in fitting these two 
techniques of collective bargaining and industrial unionism 
into the modern industrial structure. And to do this without 
waiting for agitation to bring affairs to crisis. The time to 
stop a strike is twenty-five years before it is called. If busi- 
ness and industrial leadership generally accepted and exe- 
cuted this obligation, the ugly aspects of labor warfare would 
ultimately disappear, an increasingly responsible leadership 
would be bred and brought to the top in the ranks of labor, 
and basic issues of negotiation-techniques, wages, hours, and 
working conditions would be determined in collaboration 
rather than in conflict. 

The fact is that, in this age of lavish productive power, 
which becomes pointless unless mass consumption is made 
increasingly possible, what is good for labor is good for busi- 
ness, and vice versa. Under such circumstances, it is inde- 
fensible that the national life should intermittently be made 
the victim of a jungle warfare between forces whose interests 
are so intimately interlocked. 

I am not here undertaking to pass judgment upon the 
sit-down strike as a technique or to give a side-line opinion 
regarding who should speak for whom. I am concerned only 
to emphasize that both industrial leadership and labor leader- 
ship must, if they are to serve the American future, bring 
their policies and techniques into harmony with the actual 
circumstances of modern industry under an economy of 
science, technology, and power production. And that both 
industrial leadership and labor leadership must make their 
demands contribute to the health and stability of the whole 
economic order and not a rough-and-tumble prize fight for 
special group advantage. 

The intelligent and powerful organization of the func- 
tional groups of our national life—business, industry, labor, 
finance, agriculture, and the like—is a necessary part of 
modern society. The nature and operation of these organized 
groups is quite as important as the nature and organization 
of the state. My only insistence is that they must not be 
made the basis of a new venture in a new kind of Jaissez 
faire—the laissez faire selfishness of groups which grind their 
several axes at the expense of the people as a whole. 

The overshadowing political problem of this generation 
is to fit these new forces intelligently and for the national 
benefit into the official and unofficial processes by which 
American society is given direction. As we moved into the 
age of science, technology, and power production, the actual 
directive power of American society shifted from executive 
office and legislative chamber to factories, banks, stock ex- 
changes, labor headquarters, laboratories, schools, newspaper 
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offices, and like centers of social authority, social power, and 
social control. The real rule of the United States, the power 
that can make or break a nation, the power that was deter- 
mining the development and dictating the destiny of the 
American people, was more and more operating through 
social and economic rather than political forms. There was 
good and there was bad in this trend. And the trend put 
baffling problems alike to economic and to political leader- 
ship. 

We have seen an obstinate economic conservatism try to 
invest traditional forms with a sanctity their creators never 
intended. We have seen a perverted political liberalism 
which, in the presence of these new forces of a corporate 
and technical age, could think of nothing but to damn them 
as an invisible and reprehensible government. Neither is the 
answer to the problem these modern forces put to us. Both 


our obstinate economic conservatism and our perverted politi- 
cal liberalism must give way to economic and _ political 
realism. 

Both our economic and our political forms must be made 
flexible enough intelligently to fit these new forces, as organic 
elements, into the life of American society. 

But before any such political and economic realism 
can assume sure control of the national scene, our obstinate 
economic conservatism must realize that the traditional 
forms alike of government and of enterprise are, and must 
be kept, the social tools of a living changing society, and 
our perverted political liberalism must realize that what it 
has called the “invisible and reprehensible government” must 
be made “visible and respectable” if American life is to be 
a going concern in a corporate and technical age. 


The Current Economic Situation 


By WALTER E. SPAHR, Professor of Economics, New York University 
Before U. 8. Gypsum Company, New York City, Feb. 1, 1937 


1. Significant developments since the low point of the de- 
pression 
HE low point of the depression, if we take the Federal 
Reserve Board’s index of industrial production, was in 
July, 1932. If a single index of business conditions be 
used to picture what is supposedly taking place in our eco- 
nomic system, the next index readily available apparently is 
that of industrial production. This is because industrial pro- 
duction provides employment, and creates wealth, income, 
and the power to buy goods. But other indexes of various 
features of our economic system also throw light upon what is 
taking place and, for this reason, the index of industrial 
production usually is, and should be, supplemented by other 
indexes. There are those who believe that the Federal Reserve 
Board's index of industrial production can be improved upon. 
Several years ago, Carl Snyder, now statistician emeritus of 
the Federal Reserve Bank of New York, developed an elabor- 
ate composite index which attempted to picture what was 
taking place in all the essential parts of our economic system. 
Recently Dr. Warren M. Persons has devised a new index 
of production and trade for Barron’s Weekly (see January 18, 
1937, issue) which doubtless will be followed with great 
interest. 

The point to be emphasized here is that the commonly- 
used index numbers of industrial production shows that we 
reached the low of the depression in July, 1932, and that 
since then we have been on the road to recovery. In that 
month the index, adjusted for seasonal variation, reached a 
low of 58 as compared with the base of 100 per cent for the 
years 1923-1925. Certain other indexes of less significance 
reached their low point at other times, usually in or near the 
month of February, 1933. For example, wholesale prices 
reached their low in that month. Productive activity ordinarily 
reaches its low point and begins to recover before wholesale 
prices touch bottom and begin an upward movement. 

To be brief, and at the same time reasonably accurate, 


we should realize that a Jarge proportion of our indexes of 
economic activity reached their low points either in July, 
1932, or about February, 1933, and that since that time the 
trend of practically all of them has been upward—upward 
at varying rates, of course, and with occasional set-backs. 

Perhaps some of the most significant developments since 
July, 1932 can be pictured briefly without our becoming un- 
duly burdened with statistical data (all indexes used are 
those adjusted for seasonal variation) : 

Industrial production has risen from 58 in July, 1932, 
to 115 in November, 1936. 

Manufactures have increased from 57 in July, 1932, to 
115 in November, 1936. 

Mineral production has increased from 64 in June, 1932, 
to 114 in November, 1936. 

The value of residential construction contracts awarded 
has increased from 8 in January, February, and March, 1933, 
to 47 in September, 1936. In November the index was down 
to 39. 

The value of construction contracts for all other pur- 
poses has increased from a low of 17 in April, 1933, to 82 
in July, 1936. The index stood at 62 in November. 

Factory employment has increased, according to the 
Bureau of Labor Statistics, from 59 in March, 1933, to 97 
in November, 1936. 

Factory payrolls (unadjusted) have increased from 37 
in March, 1933, to 90 in November, 1936. 

We do not know how many people are unemployed for 
the reason that the Department of Labor has not gathered 
the statistics on this very important matter. This is one of 
our national scandals. 

Total freight-car loadings have increased from 50 in 
March, 1933, to 84 in October, 1933. The index dropped to 
80 in November. 

The value of department store sales has increased from 


58 in March, 1933, to 105 in November, 1936. 
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The index of the prices of 60 corporate bonds has in- 
creased from an average of 69.5 in 1932 to 99.8 in Novem- 
ber, 1936. 

The index of 419 common stocks has increased from an 
average of 49.6 in 1932 to 124.2 in November, 1936. 

Commercial failures in November, 1936, were 688 with 
liabilities of $11,532,000 as contrasted with 2,816 with lia- 
bilities of $101,068,000 in April, 1932. 


Debits to individual accounts for October, 1936, were, 


in 141 banking centers, $37,313,000,000 as compared with a 
low of $22,532,000 in November, 1932. Data for March, 
1933, are not available because of the bank holiday. The aver- 
age monthly debits to individual accounts for the years 1926- 
1929, inclusive, were $66,540,000,000. 

Wholesale commodity prices have risen from 59.8 in 
February, 1933, to 83.7 on December 19, 1936, using the 
average of 1926 as 100 per cent. 

Prices of farm products have risen from 40.9 in Febru- 
ary, 1932, to 87.7 in December, 1936. 

Retail food prices have risen from an average of 66 for 
1933, the low being in April of that year, to 84 in June to 
September, 1936. The index stood at 83 in November. 

The cost of living has increased from an average of 76 
in 1933 to 82 in September, 1936. 

The national income produced is estimated to have in- 
creased from $39,545,000,000 in 1932 to $52,959,000,000 
in 1935. 

Although this series of indexes is quite incomplete, and 
could easily be pushed much further, enough has been given 
to yield us a fairly representative picture as to the degree to 
which we have recovered from the low point of the depression. 


2. How are we to determine the outlook for the future? 

We are interested in obtaining an accurate view of the 
forces now operating in order to predict as accurately as we 
may the probable future trends of events. 

Since the low point of the depression, the great majority 
of indexes revealing the trends of various business activities 
have been, and still are, pointing toward a further expansion 
of business activity. But regarding the act of forecasting from 
trend lines there are certain things of which we should con- 
stantly remind ourselves: 

One fact is that science recognizes no law of necessity 
regarding the continuation of any trend or regarding the 
regularity of any sequence of events. Science describes as 
accurately as possible what has happened, and, on the basis of 
the regularity of the sequence of events which has been 
observed, predicts in terms of probability what may happen if 
certain conditions continue to prevail. Therefore, in so far as 
scientific method is concerned, every trend line which we are 
now observing can change its direction at any time. 

There is another fact about predicting in the social 
sciences and business which we must not forget: If one could 
predict with accuracy, that fact would soon become widely 
known; and as soon as the news spread sufficiently to induce 
the majority of interested people to take advantage of the 
prediction, the value of the prediction would be destroyed. 
If, for example, the majority of investors should see what 
they believe to be an authoritative prediction to the effect that 
stock prices would drop sharply next month, investors would 
sell before next month, the drop would occur earlier than 
predicted, and the predictor would be discredited. We thus 


have to face the interesting and paradoxical fact that, regard- 
ing predictions in fields, such as business, in which people 
endeavor to take advantage of the predictions, forecasting 
services can continue to function only because they are rela- 
tively inaccurate. The moment any forecasting service can 
demonstrate its accuracy to a sufficient number of people to 
give it a’very wide following it will destroy itself. Reason- 
ably accurate prediction must, therefore, be confined to the 
relatively few who are able to guess what the masses will do 
when the latter have no knowledge of the forecast. Some men 
have a highly developed capacity to feel a situation—they get 
highly accurate hunches, if you please—and we have seen these 
men again and again predict more accurately than the stetis- 
ticians and professional forecasters. Such hunches may rest 
upon ability to‘detect political or psychological trends before 
these can reveal themselves in statistical data, and it often is 
the case that the political and psychological fact-rs may be 
of paramount importance in a given situation. 

The simple fact of the matter is that we must take our 
statistical evidence as a belated record of past events, and 
superimpose upon it all those imponderables, such as psycholo- 
gical and political factors, which have a bearing upon the 
situation, and then predict as best we can what we think may 
happen. Businessmen must act, and this means that they musc 
anticipate the future the best they can. But they should shed 
the notion that statistical curves can tell with certainty what 
the future holds, or that hunches are necessarily reliable. Busi- 
ness activity always will involve guessing, the assumption of 
risks, the making of mistakes, and the reaping of unforeseen 
rewards. 


Recognizing these facts, wisdom nevertheless requires 
that businessmen study all pertinent statistical evidence as 
carefully as they can, appraise related non-statistical factors 
as accurately as possible, and lay their plans accordingly. 

Today we have our statistical evidence in front of us 
and we also must consider a large number of psychological 
and political factors and various imponderables which may 
cause the statistical curves of the future to undergo radical 
changes in their courses. 


How are we to face this problem of prediction? I be- 
lieve the best way is to begin with the recognition of the fact 
that in our economic system there are always two sets of 
forces at work: those contributing to economic equilibrium, 
and those contributing toward disequilibrium. It is the struggle 
between these two sets of forces that gives us our business 
cycles—our periods of recovery, boom, recession, depression, 
and finally recovery. 


It seems quite clear that the group of forces making for 
economic equilibrium is stronger over a period of time than 
those contributing to disequilibrium. Evidence of this is seen 
in the fact that, when the economic system is thrown out of 
balance, corrective forces begin to operate, and these are of 
such a nature that they tend to restore balance. For example, 
when we reached the bottom of the depression, that level of 
business activity constituted a serious maladjustment of affairs. 
We did not, and could not, expect to continue long at that 
level of business activity. Forces making for business recovery 
began to operate. In general, these forces were a manifestation 
of the efforts of millions of people to make a living and to 
readjust themselves to different conditions. It is probable that 
the daily efforts of these millions of individuals, in their de- 
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termination to live and to make a living, constitute the most 
potent forces bringing about business recovery. A government 
may aid somewhat, as I think our government did, or it may 
hinder somewhat, as I think our government did, but regard- 
less of our government’s program for aiding recovery, I think 
the strongest forces, by far, are to be found in the activities 
of our millions of people in their efforts to live and to make 
a living. 

This period of business recovery is, therefore, a mani- 
festation of the operation of that stronger set of economic 
forces making for an economic equilibrium. But what is eco- 
nomic equilibrium ? It is that level at which the various forces 
comprising our economic system are in the best balance. It is 
synonymous with full recovery. It follows the period of re- 
covery and precedes a boom or depression. It may be a fairly 
short or a fairly long period. Indeed, a period of recovery 
may merge into a boom period without there being any appre- 
ciable pause at a level which might be recognized as a period 
of economic equilibrium. The constant tendency toward this 
condition of economic equilibrium, or of the best balance in 
our economic system, is like the pull of gravity or like the 
functioning of the various organs and parts of our bodies 
which are constantly working toward the balance that gives 
us our good health. Not one of us could say when all the parts 
of his body are in perfect balance or when his health is per- 
fect; the best he can do is to say, perhaps, that he feels better 
today than he did a week ago when he was confined to his 
home with illness. So it is with the economic system. We can 
recognize with a high degree of accuracy when we are in a 
better or worse state of economic health. We can also de- 
termine when we are in a state of what we may legitimately 
call economic equilibrium, or a nice balance in our various 
economic relationships. 

It is important that we attain this desirable state of 
affairs, that we recognize whether we are really headed in 
that direction, that we know when we arrive, and that we 
not permit a period of full recovery to get out of hand and to 
plunge us into a boom and the inevitable aftermath of reces- 
sion. It is possible, as we know from past experiences, that a 
promising recovery may not even be permitted to carry 
through to a full recovery because of the operation of tem- 
porarily stronger counteracting forces. I think we face this 
possibility now, and such upsetting forces should be detected, 
studied, and, if possible, successfully curbed. 

An economic equilibrium is a dynamic, not a static, condi- 
tion. It is a condition in which the best balance obtains be- 
tween net production, national income, the flow of goods, and 
the expenditure and investment of the national income. It 
is the best state of economic affairs known to human beings. 
It brings the highest degree of prosperity possible, considering 
population, resources, technical skill, and governmental sys- 
tem. It is the condition to be sought, and, when attained, every 
effort humanly possible should be made to maintain it. 

How do we recognize a condition of economic equilib- 
rium? If we can recognize the condition, we should also be 
able to identify those factors and forces which tend to bring 
about that much desired state of affairs. 

The principal symptoms of a state of economic equilib- 
rium are these: 

(1) All major industries will be running at their normal 
maximum capacities. The expression “normal maximum” 


refers to the full utilization of labor, capital, and management, 
as distinguished from the maximum of production that could 
be carried on under conditions of unusual stress and strain. 
For example, we may think of the normal maximum of the 
steel industry as being 75 per cent or 80 per cent of the pos- 
sible maximum. Most industries know rather accurately their 
normal maximum capacity. If industry is running beyond this 
normal maximum capacity, we have one symptom of a boom. 
If it is running below this capacity, either business is not fully 
recovered from a depression or it is in a state of recession or 
depression. 

(2) All employable labor will be employed. This will 
probably mean that the number of unemployed will be ap- 
proximately 2.5 to 3 million people. If, after all employable 
labor is fully employed, wages continue to rise, then we see a 
condition in which wages are being inflated ; that is, employers 
are merely bidding against each other for the existing labor 
supply without increasing the number of people employed, 
and probably without increasing the efficiency of labor or the 
output per laborer. Thus costs mount without any compensa- 
ting increase in productive output. This is the beginning of 
an unsound state of affairs; it is indicative of a boom period 
in which management is becoming careless and is overreaching 
itself and the return to labor is artificially high. Such a con- 
dition cannot continue for long. In the course of time both 
management and labor will have to face a liquidation of this 
artificial condition. 

(3) Products will be moving smoothly through the 
channels of trade. If goods pile up at shipping terminals, or 
are held in warehouses in unusual amounts, we are facing an 
unsound and disturbing factor. If transportation agencies can- 
not carry the goods, either these agencies are definitely de- 
ficient or goods are being produced too rapidly. If transporta- 
tion, warehousing, and terminal facilities are not utilized to 
their full normal maximum capacities, production and sales 
are probably below normal. We have had cases, of course, in 
which transportation, warehousing, and terminal facilities 
have been built beyond the needs of the times, but once they 
have been fully utilized, a subsequent decline in their use is 
ordinarily easily understood. 

An unusual accumulation of goods in warehouses may, 
on the other hand, reveal that the products are being held 
for speculative purposes. Products should move smoothly 
through the channels of trade, and in harmony with the na- 
ture of the credit which is being used to finance their produc- 
tion, sale, and transportation. Trouble arises when the under- 
lying transactions do not match and liquidate the credit 
instruments as they mature. 


(4) Installment buying will be on a normal scale both 
for the industry concerned and for the size and certainty of 
the incomes of the purchasers. Most selling concerns know 
what the normal and sound limits of installment buying are 
for themselves, and they know when the proportion is becom- 
ing unusually large and involves abnormal risks. Similarly, 
the subnormal in both amount and risks in installment buying 
can be detected. 

(5) The price level will cease rising and will straighten 
out, thereafter oscillating gently up and down. This steady 
price level is one bit of evidence that production has caught 
up with demand, and that goods are moving into the chan- 
nels of trade at a rate that balances demand. If demand were 
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relatively greater, the price level would rise; if the demand 
were relatively smaller, the price level would fall. 

We must remind ourselves, however, that a steady price 
level alone cannot be assumed to be indicative of an economic 
equilibrium. We had a very steady price level from 1923 to 
1929, and yet underlying it were all sorts of maladjustments. 
A steady price level will prevail if all other factors are nicely 
balanced ; but a steady price level can also prevail when the 
most unhealthy economic maladjustments exist. Our experi- 
ences with a steady price level from 1923 to 1929 ought to 
teach us an important lesson in this respect, but it seems to 
be lost upon those who think they can cure our economic 
ills and prevent business cycles if only they can stabilize the 
price level. A stable price level should be a natural manifesta- 
tion of a general economic equilibrium. Stabilizing a price 
level by artificial devices cannot bring about or insure eco- 
nomic equilibrium. In fact, it seems clear that attempts to 
stabilize a price level by artificial means will generate various 
economic maladjustments. 

(6) All the principal factors of production will be mov- 
ing along together in a harmonious relationship. For exam- 
ple, industry will not outstrip agriculture; the construction 
industry will not lag behind or run ahead of other major 
business activities; the use of labor, capital, natural re- 
sources, and management will show a nice balance. 

(7) There will be no noticeable maldistribution in the 
shares of income going to owners, to employees, to lenders, to 
the government. Just what the proper share of each is we do 
not know. We rely much upon the forces of supply and de- 
mand and, through government, often attempt to make the 
forces of supply and demand function smoothly by controlling 
those persons having monopolistic powers. Today I am not 
so certain that our government is operating in that direction. 
In any event, a condition of economic equilibrium will be 
marked by general material prosperity and contentment among 
all classes of people. Furthermore, there will be a proper 
balance between saving, spending, and investment. 

(8) Imports and exports will, over a period of time, tend 
to balance each other. 

(9) The medium of exchange will be sound; that is, it 
will not act as an inflating or deflating factor in affecting 
prices. All money, all bank deposits, and all other credit will 
be on a self-liquidating basis. 

(10) The burdens of the public debt and of taxes will 
not be sufficient to disturb in a marked manner the normal 
tendencies and behavior of production, consumption, exchange, 
and distribution. 

(11). There will be no wars or other major catastrophes 
such as droughts, crop failures, famines, floods, or pestilence. 

(12) The government will not be engaging in transac- 
tions which create economic maladjustments or which per- 
petrate or accentuate those in existence. 

The existence of forces which operate in the opposite 
direction is, of course, evidence of factors contributing to 
economic maladjustment. 

The problem today, as always, is to measure all these 
factors contributing to economic equilibrium and disequilib- 
rium, and to see what the net results appear to be. This is a 
big task and requires more time, space, and continuous effort 
than I have been able to devote to the problem. For this occa- 
sion, however, we may well undertake some appraisals, crude 


and approximate though they be, for any value they may have. 
The thing which I wish above all to leave with you is a 
picture of what I believe to be a practicable method of attack- 
ing the problem of where we have been, where we are, and 
where we are probably headed. All important businesses should 
keep a competent statistician constantly at work on these 
problems. 

3. An appraisal 

(1) Although some industries have been runing at their 
normal maximum capacity, and a few even beyond that point, 
a good many still fall considerably short of their normal 
maximum. It is true that the indexes for manufactures and 
minerals show that productive activity in those fields is ap- 
proximately 15 per cent above the 100 per cent for 1923-1925. 
But the 100 per cent of 1923-1925 does not necessarily mean 
that the great majority of the producers were then running 
at their normal maximum capacity. Those base years merely 
indicate the condition that prevailed then. I do not know to 
what extent the concerns included in the index were running 
at their normal maximum capacity at that time. Since then 
there has been a considerable change in the number and size 
of business concerns, and an increase in our population. As 
a consequence, I should be inclined to say that industry is still 
in a state of recovery and should be expected to continue 
expansion for some time to come. 

(2) Unemployment obviously has not been reduced to 
the unemployable minimum. A scarcity of labor supply is ap- 
pearing in a few places, particularly in the technical fields, 
but the condition is not at all general. This state of affairs, con- 
sidered alone, points toward a further expansion of business. 

(3) The output of products and their shipment have 
not yet caught up with our transportation, warehouse, and 
terminal facilities. Goods do not appear to be accumulating in 
warehouses or to be held for a speculative rise in price. These 
facts point toward further business expansion. 

(4) I believe installment buying is still below normal, 
considering both the lines concerned and the capacity of buy- 
ers. It ought to be below normal. I have heard it pointed out 
recently, however, that installment credit is being extended 
too rapidly in the lower income groups. I am not able to 
render a well-grounded opinion as to the present state of 
installment credit. I can only suggest that every seller should 
see to it that he does not sell goods on credit that cannot be 
liquidated under the adverse conditions that may reasonably 
be expected to arise. Rather than liberalize the terms of credit 
extension as business improves, the seller and the lender 
should bear in mind that adverse conditions can arise sud- 
denly, and that the conditions which will control are those 
that will prevail when the credit matures, not when it is 
extended. We shall drop this No. 4 from our list because of 
lack of adequate information. 


(5) The price level is still rising slowly, and I see no 
reason recorded in statistics as to why it may not continue to 
rise for some time to come. Bank deposits and Federal Re- 
serve notes, resting upon the government deficit, are not likely 
to shrink for a long time to come. Those growing out of gold 
imports seem to offer more prospects for shrinkage. But appar- 
ently there will have to be greater stability abroad in cur- 
rency, government, and economic conditions before we can 
expect much of an outward movement in gold. Bank loans 
have not begun to expand much yet; this, combined with ex- 
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cessively low interest rates and surplus bank reserves, would 
seem to point toward a further rise in prices. 

(6) The prices of agricultural products have come into 
line with the prices of other products, and it seems that, in 
general, the principal factors of production are coming into 
progressively better balance and should continue to do so for 
some time to come, barring counteracting factors. There are 
two such factors operating today which I consider signifi- 
cant. One is the labor situation created by Mr. Lewis, the 
other is the attitude of Congress and the Administration 
toward labor, employers, and public utilities. It is my opinion 
that the forces contributing toward disequilibrium among the 
factors of production may prove to be as important as those 
contributing toward a better equilibrium. For these reasons 
{ am suspending judgment as to the trend of affairs as re- 
vealed in this sixth point. 

(7) Regarding the shares of national income going to 
owners, employees, lenders, and the government, I doubt seri- 
ously that anyone can point to any serious maldistributions. 
The index of factory payrolls is lagging behind the index of 
industrial production. The former is 90 as against 105 for 
the latter. 

This lag is probably a fairly normal one during a re- 
covery period, especially during the earlier stages of recovery 
and until the surplus supply of labor is sharply reduced. 

The proportion of the national income going to the gov- 
ernment appears to be increasing and may continue to increase 
as the government begins to meet its bills by taxation rather 
than borrowing. The tax on corporate surpluses is an unsound 
feature, but it does not seem that it will deter recovery. The 
bad features of that law will reveal themselves when we ex- 
perience our next depression. At that time we shall see the 
consequences of dissipating surpluses which have always been 
important factors in cushioning the shock of depressions. It 
appears, however, that there is nothing here of sufficient im- 
portance to interfere with further recovery. It is my opinion 
that the paying out of corporate surpluses may, indeed, have 
had some immediate effect in stimulating buying, and in tem- 
porarily aiding recovery. The procedure is one of converting 
accumulated savings into money to be spent, perhaps largely 
for consumers goods. We shall, therefore, consider the fac- 
tors in No. 7 as somewhat neutral, but leaning toward the 
side of recovery. 

(8) The condition of our imports and exports is such 
that we may consider them as rather neutral factors in re- 
covery, although the picture here favors further recovery since 
both imports and exports are gaining. 

(9) The medium of exchange is inflated through the 
creation of bank deposits and the issue of Federal Reserve 
notes against government securities. 


These large bank deposits, combined with our huge sur- 
plus of reserves and an easy money policy on the part of the 
Administration at Washington, point to a further rise in prices. 
The new policy of raising reserve requirements may prove 
very effective as an instrument of restricting credit expansion. 
But against this we must offset the prevailing artificially low 
interest rates and the possibility that if interest rates begin 
to rise the reserve ratios may again be lowered. Furthermore, 
the velocity of currency may increase if business becomes in- 
creasingly active. 

I believe, therefore, that the currency situation, on the 


whole, points toward higher prices, and that to the extent 
that our irredeemable paper currency and inflated bank de- 
posits contribute to the rise, an artificial and unsound factor 
is injected into the picture. 

(10) I think it is practically impossible to measure in 
any exact way the extent to which the burdens of the public 
debt and taxes are favoring or affecting adversely production, 
consumption, exchange, and distribution. My impression is 
that the mounting public debt is now widely regarded as an 
inflationary factor. At least the speculators in the stock mar- 
ket seem to regard it in this light. Those solid citizens who 
have been concerned about the payment of the public debts and 
the day of reckoning seem to have been rather effectively 
pushed into the background for the present as anti-social reac- 
tionaries. ‘The election results are pointed to as a sufficient 
answer to those who think they may still argue the merits of 
saving as against spending. Altogether, therefore, I should 
say that in No. 10 we see the forces of inflation and spending 
operating to stimulate production, consumption, exchange, and 
distribution still further. The ultimate results are another 
question: the howls from the wage and salary earning con- 
sumers will come later. 

(11) As to major catastrophes, it may be said that the 
Spanish War and the prospects of other wars are disturbing 
factors, as are our flood and recent droughts. Destruction of 
wealth is detrimental to our general well-being, although it 
may quickly bring higher prices for certain products and in- 
crease our productive activity. I should say that such factors 
as our recent droughts and floods will doubtless stimulate 
new productive efforts. 

Closely related to the replacements which must follow 
upon the trail of destruction caused by wars, droughts, and 
floods are the building, repairing, and painting which must 
be done to make up for what was not done during the depres- 
sion will constitute a tremendous demand on the building 
industry when this demand once more becomes effective, as 
I think it will. Debts are being paid out of increased incomes, 
urgent necessities are being met, and, as soon as these par- 
ticular demands become less pressing, people will turn to 
building, repairing, and painting. The depression has been 
long and severe. The neglect of buildings, and the absence 
of building, has probably been unprecedented. ‘The repair bill 
will be staggering, in my opinion, once the building and repair 
activities really get under way. I believe this is a factor to 
which insufficient attention has been given in this country. 


(12) The policies of our government in competing with 
private enterprise, in reaching beyond legitimate regulation to 
punish and coerce business, particularly the utilities, and its 
disposition to extend to labor and labor leaders more and more 
unregulated freedom in dealing with employers, with appar- 
ently less and less regard for the interests of all other classes 
of people, constitute in my opinion a most disturbing, and a 
strongly counteracting, factor in attaining a full business 
recovery. 

As I have observed during the recent weeks the unfold- 
ing of the policies of the government with respect to the 
utilities, the United States Supreme Court, and the labor 
group led by Mr. Lewis, I have become convinced that we 
may have here a series of factors that may not only stop 
further recovery but may even precipitate a business collapse 
and an internal revolution. I say this thoughtfully and with 
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some reluctance because it seems difficult to realize that these 
things could actually become a part of the accepted method 
of doing things in these United States. 

I take it for granted that I need not point out the 
startling significance of what has taken place in recent days 
and weeks with respect to the manifestation of the govern- 
ment’s attitude toward the recognized and legal rights of 
property as guaranteed by the Constitution and our various 
statutes. The steps that have been taken, combined with the 
type of legislation being sought by those who would convert 
the legitimate rights of labor into an unrestrained freedom to 
plunder other people, who would coerce employers still further 
and deprive them of their legal rights, and who would re- 
strict the powers of our Supreme Court, should make it clear 
to all thoughtful people that we are standing on the brink 
of what can easily prove to be an unprecedentedly serious eco- 
nomic and political upheaval. An onslaught has been made 
on the rights of private property that has the characteristics 
of the initial stages of some of the revolutions precipitated 
abroad, for example, that in Italy. Although this manifesta- 
tion of the Administration’s attitude on these issues is in my 
opinion appalling in its implications, I am equally appalled at 
the lethargy revealed by the general public. The fact that 
governmental officials, charged with the duty of enforcing the 
law, do not do so, combined with the fact that the general 
public either does not understand or does not care that the 
laws are not being enforced, presents what I fear is a new 
and extremely dangerous situation in this country. Unless 
there is a marked change soon in the attitude of our Adminis- 
tration, of our state law enforcement officers, and of the appar- 
ently indifferent public, property rights may begin a rapid dis- 
integration, business recovery may be at an end, and we may 
find ourselves in the midst of a social revolution. 

Now how does our balance sheet appear? Out of the 
twelve main features considered, my conclusion is that at least 
eight of them point toward a further expansion of business. 
Regarding three, I have suspended judgment, either because 
of lack of adequate information or because these forces ap- 
pear to exercise a somewhat neutral influence. One, the rela- 
tion of the government to business, has been listed as oper- 
ating definitely and in a vital degree against a full and sound 
business recovery. 

The problem is to attach the proper weight to these vari- 
ous factors, assuming that the directions in which they point 
have been accurately detected. I should be inclined to suspect 
that the weight of evidence which points to further business 
expansion might be expressed fairly accurately by the ratio of 
eight favorable factors to three neutral ones, a ratio which I 
have obviously arrived at in a very loose and sketchy manner. 

Against this ratio must be placed the one point which is 
concerned with the relation of government to business. At 
the moment, I should be inclined to say that this twelfth 


factor can be less important, equal to, or more important than 
the eight favorable factors. We must wait to see how events 
unfold themselves before we shall know. 

In the meantime what are you and other businessmen to 
do? I should suggest that you continue to count, for the 
present at least, upon the upward tendency in business, but 
that you be ready at any moment for a serious reaction which 
may or may not be precipitated by those in power at Washing- 
ton. This means, I think, that every businessman should 
watch his credit lines; he should engage only in those trans- 
actions that can be liquidated under highly adverse conditions. 
Slow and safe progress under such circumstances would ap- 
pear to be preferable to a freer expansion followed by heavy 
losses, should events take the unhappy turn which seems 
clearly within the realm of possibility, if not probability. 

If the turmoil in the field of labor should be settled soon, 
and in a rational manner, then I should be inclined to say 
that the general and strong tendencies toward further business 
expansion would be given further impetus. It seems quite 
probable that such a forward movement may show itself in 
a marked manner in the zone of raw materials. 

So long as the great uncertainties and st_ious possibili- 
ties in the field of labor relations continue, I am inclined at 
the moment to fall back on my suggestion that businessmen 
should proceed with caution. If the labor situation should 
not be disposed of satisfactorily very soon, I should like to 
suggest that the time will have arrived when the businessmen 
of this country would do well to consider ways and means 
of standing their ground against those forces working to 
undermine the obligations of contract, the rights of private 
property, the weakening of our courts, and the enforcement of 
the law. If the rights and responsibilities inherent in our gov- 
ernmental and social systems are to be flouted by persons, 
who, for various reasons find themselves in positions of power, 
it seems to me that it is both the right and the responsibility 
of the people of this nation to meet and to devise ways and 
means to curb those representatives in power who are charged 
with the responsibility of making and enforcing the laws of 
this country. 

It is for these reasons that the problems of prediction 
have become so exceedingly difficult. It is for these same 
reasons that the problems and duties of the businessman have 
in recent years and months multiplied in number and com- 
plexity. Businessmen have unusual responsibilities to assume 
these days, and it is to be hoped that they will recognize these 
obligations, assume them without hesitation, and occupy their 
rightful place in helping to lead this nation into a condition 
characterized by full recovery, greater social harmony, and a 
higher sense of responsibility on the part of governmental 
officials as the servants, not the masters, of a people interested 
in maintaining its democracy and its constitutional form of 
government. 
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The Judicial Council 


By FREDERICK E. CRANE, Chief Judge of the Court of Appeals of the State of New York 
At Columbia University, Feb. 12, 1937 


judicial system function at a maximum of efficiency 

and justice. It is charged with recommending to the 
appropriate body any changes in Constitution, statutes and 
rules dealing with court organization, jurisdiction, procedure, 
evidence and administration. It was organized by an act of 
the Legislature in 1934 and has been in operation two and a 
half years. 

One feature of its composition is new and interesting. 
The Chief Judge of the Court of Appeals, and the Presiding 
Justices of the four Appellate Divisions of the State, together 
with the Chairmen of the Judiciary Committee of the Senate 
and Assembly, two other members of the Legislature, a few 
lawyers and businessmen, with the Dean of Barnard, make 
up the Council. Thus, for the first time, in this State at least, 
representatives of the judiciary and the law-making body sit 
down together to work out a practical means of improving 
the method whereby the people can have a ready and speedy 
hearing of their complaints. Who knows better than the 
judges of long experience, and the lawyers in the Legisla- 
ture, what ought to be done and how it should be done? Life 
moves on, populations increase, work and employment become 
complicated and innumerable problems arise never before 
thought of. Unless the judicial system keeps abreast of the 
times insufferable injustice and hardship follow. Many of 
the practices adopted for small communities are absolutely 
unsuitable for great civic centers. No laWyer is expected to 
reform the law at the expense of his client, and a judge is 
expected to decide a case according to the law as it is; but 
this is only one side of their activity, provided they feel any 
obligation at all to their profession. From their experience 
they must realize how imperfect the administration of justice 
is in many particulars, and it is to them that the public must 
look for remedial action. The day has gone by when the chief 
aim of the lawyer is to make money. He must also be prepared 
to serve his profession in some form without compensation. 

One of the greatest evils in the courts has been the delay 
in the hearing of cases. We are apt to put too much emphasis 
upon the importance of our higher courts, such as the New 
York Court of Appeals and the Supreme Court of the United 
States. Equally impurtant to the people as a whole are the 
minor courts before whom their cases come and are heard. 
It is a very serious matter for many humble folk when a just 
cause of complaint, involving their life, liberty or property, 
may go unheard through congestion or delay in these minor 
courts. It is in the trial courts of small cases that the people 
of this nation form an idea of what the law is and what the 
law is doing. To the student, the jurist and the law professor 
the work of the higher courts has an intellectual appeal, but 
to the people at large the work of the lower trial courts has 
a vital importance. The real dissatisfaction leading to real 
trouble begins at the bottom, not at the top. 

Thus it is that the first thing the Judicial Council under- 
took to do was to remove delays. The gathering of the statis- 
tics of the daily work in all courts, to be forwarded to the 


Tiss Judicial Council was formed to help New York’s 


Legislature each year, was a stirring of the judicial bones 
into new life. In other words, through the magnificent help 
of the judges, together with the changes in court rules and 
some practice acts, the cuts in the delay are these: In the 
Municipal Court of the City of New York in the two-year 
period from June, 1934 to June, 1936, the number of cases 
on the Calendar was cut down by nearly half, that is, from 
73,837 to 43,181. At present the number of cases on the 
Calendar is the smallest of which we have any record. The 
progress in the City Court of the City of New York has also 
been marked. Within the same two-year period, from June, 
1934 to June, 1936 the cases pending on the Calendars were 
cut down by half, from 30,430 to 15,092 cases. In the 
Supreme Court, which is the highest court for the trial of 
cases, there is at present a delay of six months in only ten 
counties in the State. In 1935 such delay existed in seventeen 
counties, and in 1933 in twenty-four counties. 

Much improvement in the Supreme Court was due to 
the action of the Appellate Division judges in assigning the 
trial justices from the part of the State where there was no 
delay to the congested centers to aid in disposing of Calendars. 
The Council has made recommendation to the Legislature 
that such power be given for the assignment of county 
judges and others for like purpose for service in other coun- 
ties or other courts instead of being frozen to their own 
narrow jurisdictions. The judicial system should be mobile; 
it should move like an army to the danger point and for this 
purpose some court or judge should be the General in charge 
to move the force. The present day demands efficiency in 
service. It is the business of the entire State to be interested 
in the proper administration of justice in every portion of 
the State. 

Time does not permit me to tell you of the many inter- 
esting things which the Council has done and is undertaking. 
During its organization more than seventy of its recommenda- 
tions have been put into effect. Some of these measures I 
may refer to. 

The Council has tried to make the practice uniform in 
all the courts as far as possible and te make litigation simple, 
speedy and inexpensive. Scattered statutes and regulations in 
regard to the same subject have been correlated, inconsisten- 
cies which have crept in through the years have been corrected 
and anachronisms eliminated. For instance, we tackled the 
problems of Bills of Particulars, motions for which took so 
much of the court’s time. A litigant may now obtain a Bill 
of Particulars so easily and simply that it is almost automatic. 
Litigants may now dispose in one action of all matters in 
dispute between them, multiplicity of actions being avoided 
by enlarging the joinder of causes and permitting the inter- 
position of counterclaims of any nature. 

One matter that shook things up considerably was the 
revision of the jury system. More than fifty per cent of our 
citizens were exempted by legislation from jury service. It 
was treated almost as a disgrace. The Legislature in its wis- 
dom adopted most of our suggestions, and jury service has 





Raymond Moley 


341 





now become a privilege, only a few being exempted because 
of the exactions of their occupations, such as physicians and 
clergymen. We still hope to have the women with us, who 
we all know are adepts in laying down the law. We have 
recommended extending this privilege to them. I have heard 
no good answer why they should be denied this right. 

By a constitutional amendment sponsored by the Coun- 
cil a five-sixths jury verdict in civil cases is now permissible, 
although it has not yet been put into practice, awaiting legis- 
lative action. 

One of our suggestions, based on a principle of substi- 
tuting common sense for legal technicalities of an age gone 
by, is to legislate away the distinction between the various 
forms of proceedings whereby a litigant may approach the 
august tribunal. We can see no reason why he should not 
state his complaint or cause in simple English and let the 
court provide the remedy necessary. Why should we any 
longer make the litigant elect between mandamus, certiorari, 
injunction and other remedies, and if he happens to select 
the wrong procedure, compel him to begin all over again? 
We are hoping, and still hoping, that the light will break 
upon those who have become accustomed to one form and 
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can see no other, and that so far as the man who comes into 
court is concerned, he need only state his cause, leaving it 
to the wisdom of the highly paid official to determine what 
remedy he should have. The idea that the learned judge 
should move only when approached in proper form and 
stereotyped procedure, accompanied by the procedural cere- 
monies of other ages, is no longer useful in this day of speedy 
action and quick relief. 

Science has hastened everything—travel, communication, 
medical and surgical aid, so that the needs of man are almost 
immediately supplied by up-to-date methods. We in the 
Council are trying to do for our profession the same thing, 
so that the man in need of legal aid and help may have relief 
simply and speedily. 

Bear in mind, I pray of you, that the Judicial Council 
is only a recommending body, gathering statistics, informa- 
tion, and preparing our measures and bills for the approval 
or adoption of the Legislature. We are not the Legislature; 
we simply report to the Legislature; and it is this branch 
of our government which, after all, has the final say. We 
cannot praise too highly the spirit in which the New York 
State Legislature has come forward to meet our suggestions. 


Court Proposal 


By RAYMOND MOLEY, Editor, News-Week 
Over W ABC, March 6, 1937 


would have you believe that those who oppose this 

particular plan are, in reality, the irreconcilable ene- 
mies of all progress, that those who are against this par- 
ticular proposal rejoice in the exploitation of labor, the under- 
nourishment of children, the flooding of river valleys, dust 
storms, locust plagues, disease, devastation and death. I am 
one of a great majority of those who oppose this plan who 
deplore all of these things and who think that all of them, 
except death, can be prevented or mitigated by enlightened 
and resolute social and governmental action. To believe 
otherwise would truly be to believe in defeatism. And I, for 
one, am neither a defeatist nor a lawyer. 

I think that these problems of social, economic and gov- 
ernmental engineering can be mastered. I think that the Fed- 
eral government should be given sufficient power to deal 
with such of these problems as can be solved only by Federal 
action. I am, and have always been, a nationalist, a believer 
in enlarging the power of the Federal government to occupy 
that No Man’s Land of which Theodore Roosevelt spoke, 
between state and Federal authority. To seek these ends I 
would favor most a straight amendment to the interstate 
commerce and due process clauses. But I would not see dan- 
ger in the Wheeler amendment. I would also favor the 
Borah amendment. But I am for amendment, not usurpation 
by Congress. 

We must, in approaching this subject, keep our feet on 
the ground of reality and our heads out of the clouds of 
emotion and rhisrepresentation. I should welcome the oppor- 
tunity to speak to the man of whom we heard last week, to 
the man who, in the sweat of his brow, piles sand bags on 


Gen of the arguments emanating from Washington 


the levee at Cairo. And if I spoke to him I would say that 
there is no evidence whatsoever that the Supreme Court has 
ever placed obstacles in the way of flood control. I would 
tell him, too, that there is no evidence whatsoever that the 
Supreme Court stands or has stood in the way of the efforts 
of the Federal government to provide work for the unem- 
ployed, to protect home owners and farm owners from fore- 
closure, to guarantee the safety of bank deposits, to expand 
credit or restrict it, to aid local governments in slum clear- 
ance, to protect the small investor on the stock exchange, to 
adjust the value and nature of the currency or to do any 
one of many other things in the interest of the little fellow. 
I would ask him to remember that no one, including the 
Court, doubts the constitutionality of a large part of the New 
Deal. I would say that the real point at issue between the 
President and Congress on the one side, and the Court on the 
other, is the authority of the Federal government to enact the 
NRA, the Triple A and two or three additional measures 
kindred in nature. 

Now let me make myself perfectly clear. I believe that 
the Court has been unduly conservative in some instances. 
I believe that in others, notably the NRA decision, the 
Court has simply said that that the time has come to stop 
straining this or that clause of the Constitution by reading 
new meanings into it and to ask the American people, point- 
blank, whether or not they wish to amend the Constitution 
so that the national government can regulate their economic 
life. But that fact was clear enough two years ago, and no 
one more insistently and persistently said so than I did. Two 
years ago I published a statement in which I said among 
other things: “The advantages of the general purposes of 
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the NIRA are altogether too great to admit of doubt as to 
the ultimate need for their adoption into the governmental 
scheme of this country. . . . But if the American people want 
fair trade practices, collective bargaining, minimum wage 
and maximum hour standards and an orderly agriculture, 
Congress and the American people ought to protect their 
éfforts to attain these ends through an amendment to the 
Constitution. . . . Provision should be made for the prepara- 
tion of a constitutional amendment and for its initiation by 
Congress in its next session. Let the election of 1936 be a 
great and solemn referendum on this question. . . .” 

I then proceded (and we are back again in 1935) to 
discuss this question with many men high in the Democratic 
party in Washington). I begged them to formulate their 
demands in words and to present them to the people. Only 
one or two joined me in a public insistence upon this demand. 
That was two years ago—two years which were left to 
slip away. And now we are told that we have not the time 
to wait for an amendment. Apparently the Democratic party 
then—when there still remained the vestiges of a profound 
and immediate economic crisis—was not ready to insist upon 
a delegation to the Federal government of power to deal 
adequately with industrial and agricultural problems. Ap- 
parently the Democratic leaders did not feel then—when we 
were still struggling with a national emergency—that it was 
imperative to act and to act at once to protect the objectives 
of the New Deal. Apparently the Democratic party did not 
feel then that there was any hurry about devising mechan- 
isms to further the great social values which were at stake. 

Oh, no indeed. This issue was dropped. Was there not 
an election in the offing? True, the platform subsequently 
presented to and adopted by the Convention at Philadelphia 
pledged itself to advocate amendment “if necessary.” But no 
word of amendment was said during the campaign. No word 
of crisis or emergency leaked out. We were vouchsafed only 
the assurance that the country was out of the red or coming 
out of the red, that workmen had money in their pockets 
again, that farmers were rising from their poverty, in short, 
that the crisis had passed. Apparently in the face of this 
year’s crop of “crises,” last year’s romance of recovery doesn’t 
have a chance. 

I did not believe two years ago, and I do not believe 
now, that permanent prosperity can come to this country until 


we deal with our fundamental economic problems. But we 


should have enough faith in democracy to submit our belief 
to the methods tested by experience. We should have enough 
faith in democracy to trust the people to make decisions of 
so fundamental a character. And it seems to me that the 
charge of defeatism, hysteria, reaction and cowardice comes 
with poor grace from those who were afraid to submit a con- 
stitutional amendment to the people two years ago and who 
did not take the public into their confidence in the year 1936 
—the one year when the people were permitted a voice in 
government. That is not democracy: it is not even the pre- 
tense of demoéracy. This is the suspension of democracy. 
We are told, in extenuation, that the Court has been 
packed in the past. If those who rely on this argument will 
read their history, they will find that the outstanding in- 
stance of Court-packing, a device to which even Jefferson 
in his anger at the Court did not resort, was the work of the 
Reconstruction Congress that followed the war between the 


states. That Congress, as history sees it now, was the most 
discredited, the most vicious Congress that this country has 
ever seen. It was, as every student of history knows, a rump 
Congress, representative not of the whole country, but of 
those states that had prevailed in the bloody war they had 
just passed through. It sought to dominate the Executive 
and, when he did not yield, it brought about his impeach- 
ment. It, too, sought to “unpack” the Court: it reduced its 
size to prevent President Johnson from appointing judges. 
Then, with Johnson out of the way, it “unpacked” it again 
by giving Grant two more judges. Thus it sought to bend the 
Court to its will. I am sure that ‘no one who respects, as I 
do, the high personnel of this present Congress, can con- 
ceivably justify this proposal by comparing its method with 
that of the wretched Reconstruction Congress which fol- 
lowed the war between the states. 


We are invited by Democratic advocates of the Court- 
packing proposal to look at the long delay in the Child 
Labor amendment as evidence of the difficulty of getting a 
constitutional amendment. But I should like to remind those 
gentlemen that in the drafting of their platform in Phila- 
delphia last summer, either by deliberation or by oversight, 
the Party failed to put itself squarely behind that Child 
Labor amendment. And there has been in evidence no great 
compelling effort to bring about its passage in the states 
in which the Democratic party possesses plenary power. 

We are told that the problems of the farmer and the 
wage-earner and the businessman will not wait, that by 
1941, we must be well on the road to their final solution. 
But let us not lose our sense of proportion in the face of 
talk about immediate and desperate crises. All of the prob- 
lems that beset human life are not going to be solved by this 
generation or by this Administration or by this Congress, 
wise as I think they have been in the past four years. I 
believe in the purposes of this New Deal. But I am not for 
this New Deal alone. I am for future New Deals as well, 
unhampered by the dead hand of the past, even if that past 
be the resplendent past of the Administration of Franklin D. 
Roosevelt. I am not just against the dead hand represented 
by the majority of this Court; I am against all dead hands 
through which the past seeks to control the future. Our 
New Deal will be an Old Deal sometime. All of us who 
believe in the reforms of the past four years and who had 
some part in bringing about those reforms, will become old. 
Even the rubber stamp Court that the President now wants 
to appoint will become old, and, as the President says, will 
wear glasses fitted to the needs of another generation. I do 
not want Presidents then—as now—to feel free to remake 
that Court again and again and again—as Presidents will, 
if we set this bad example—now. Nor do I want to fasten 
our present reforms upon future generations. I want a sound 
method followed—now—which will be workable then—so 
that reforms that our children and our children’s children 
want can be attained through orderly means. I do not want 
this generation to teach future generations to sacrifice means 
to ends. 


That is why the method of change is so important. 
Needs and purposes change; methods, when tested, should 
remain. Our forefathers left us a method in the Constitution 
by which the changing needs of all generations in the future 
might find orderly expression. We will have to answer to our 
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conscience and to future generations if we abandon that 
American method which, despite minor flaws, has proved to 
be the truest and best avenue to the achievement of de- 
sirable ends. That method, the American method, is to tell 
the public in an orderly fashion precisely what is necessary 
in the way of economic and social change, to seek to con- 
vince the people of its wisdom, and then to ask approval of 









the change. That method will be the shortest way to achieve 
the high purposes which Mr. Roosevelt has so courageously 
made his own. Such ends can be achieved within the grand 
mosaic of the American constitutional tradition. 

But to seek to achieve them through the destruction of 
the American tradition is to open the way to the death of 
the ideals that gave them birth. 


Precedents for the Court Plan 


By ROBERT J. BULKLEY, U. S. Senator, Ohio 
Over WISV, Feb. 26, 1937 


judiciary is but the revival of a plan suggested by 

Justice McReynolds some years ago when he was 
Attorney General of the United States. It will probably tend 
to relieve congestion in the courts and tend to provide among 
the judiciary a newer and fresher point of view. 

The greatest objection urged against the plan is its 
application to the Supreme Court of the United States, 
where it would immediately authorized the appointment of 
six additional Justices. This was not a part of the Mc- 
Reynolds plan. It may well be doubted whether an increase 
in the memberchip of the court would tend to expedite its 
work. It can hardly be doubted that such an addition would 
give to the court a younger point of view. The desirability 
of compulsory retirement at some fixed age is generally ac- 
cepted—as in the Army and Navy, and other branches of 
the government service, and in railroading and industry. 
There are individuals who can continue to do excellent work 
up to the age of 80 or even 90 years, but these are the bril- 
liant exceptions which do not disprove the rule. 

But these considerations do not touch the point of great- 
est controversy over this proposal, which is that six ad- 
ditional Justices appointed by the present President and con- 
firmed by the present Senate would certainly change the com- 
plexion of the court by creating a liberal rather than a con- 
servative majority. This is opposed on the one hand as an 
attempt to pack the court, and on the other hand is com- 
mended as a means of unpacking the court. 

Whichever viewpoint we take, there can be no doubt 
about the importance of the change which would be effected, 
that importance being due primarily to the power exercised 
by the Supreme Court to determine finally the validity or 
invalidity of Acts of Congress. 

Our government consists of three branches—the legis- 
lative, executive and judicial—equal and independent of each 
other, but subject to checks and balances. The Constitution 
provides that the Chief Executive may veto an Act of Con- 
gress, and further provides how a vetoed Act may become 
a law by a two-thirds majority of both Houses, notwith- 
standing the objection of the President. 

The Constitution does not provide that the Supreme 
Court may veto or pass upon the validity of an Act of Con- 
gress, and proposals made in the Constitutional Convention 
to write into the Constitution such an authority to the 
Supreme Court were definitely voted down. How then did 
the Supreme Court get the right to be the final arbiter of 


, NHE President’s plan for the reorganization of the 


the validity of an Act of Congress? It took it. It simply 
asserted it, and the assertion has been acquiesced in for more 
than a hundred years. It has been supposed that the courts 
have this power by necessary implication, because of the 
necessity of having some check against the Congress passing 
an act which it had no right to pass under the powers dele- 
gated to it by the Constitution. It is strongly urged in some 
quarters that this review by the courts is unnecessary since 
the Congress, equally with the Supreme Court, is charged 
with the duty of conforming to and supporting the Consti- 
tution, and so is the Chief Executive, whose approval is 
necessary to legislative acts except in the case of measures 
passed over his veto by majorities of two-thirds. Whether 
necessary or not the prerogative of the Supreme Court to 
hold finally that an Act of Congress is unconstitutional has 
been recognized and it would probably take a Constitutional 
Amendment to change it now. And so the Supreme Court 
has a check upon Acts of Congress, not by reason of any 
express provision of the Constitution, but by its own asser- 
tion of that power. Does the exercise of this power by the 
Supreme Court destroy the independence of the equal and 
coordinate legislative branch of the government? It does 
not so long as the power of the court to nullify an Act of 
Congress is exercised only where the unconstitutionality of 
the statute is clear beyond doubt. But the Constitution itself 
is not clear in all detail. It is a broad outline of a govern- 
menal plan to be carried on and developed by each generation 
to meet the needs of changing times. It has been regarded as 
a living and growing instrument, flexible and adaptable to 
all conditions that may arise. Powers not expressly enumer- 
ated in the Constitution have been implied and exercised 
by the Congress as well as by the courts an example being 
the right of Congress to control industrial and agricultural 
prices by means of a protective tariff, which has been sus- 
tained as incidental to the right of the government to de- 
rive revenue by taxes on imports. 

I have said that the independence of the legislative 
branch is not in any fair sense impaired by the judicial as- 
sertion of authority to declare congressional acts unconsti- 
tutional so long as such decisions are confined to congres- 
sional acts which plainly contravene the Constitution. For 
example, there could be no doubt that it would be uncon- 
stitutional for Congress to pass an Act to establish a national 
religion, or prohibiting the free exercise of religion, or to 
impose any religious test for the holding of public office. But 
the Supreme Court, in its assumed guardianship of the Con- 
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stitution, has not the slightest right to use this power in order 
to impose its own ideas of public policy. When the Supreme 
Court exercises the right to nullify an Act of Congress be- 
cause of the preconception of its members on questions of 
public policy, then indeed has our form of government been 
changed. How great may be the court’s power? Chief Jus- 
tice Hughes has said: “We are under a Constitution, but 
the Constitution is what the Judges say it is.” 

Fortunately the Supreme Court has repeatedly dis- 
claimed the intention to pass upon questions of policy, recog- 
nizing that the Congress is solely responsible for policy de- 
termination. The court professes to declare unconstitutional 
only such Acts of Congress as clearly conflict with the Con- 
stitution. But Judges are human, and their consciences must 
be to some extent influenced by their respective backgrounds 
and predilections. This difficulty is recognized within the 
court itself. Take as an example the Hoosac Mills case, 
holding the AAA unconstitutional. To come to the conclu- 
sion that this decision was based upon the majority’s views 
of public policy, we do not need the support of any outside 
critic of the court. We may decide for ourselves whether or 
not we agree with the criticism expressed by Justice Stone 
in his classic dissenting opinion, from which I quote: 

“That the governmental power of the purse is a great 
one is not now for the first time announced. Every student 
of the history of government and economics is aware of its 
magnitude and of its existence in every civilized government. 
Both were well understood by the framers of the Constitution 
when they sanctioned the grant of the spending power to 
the federal government, and both were recognized by Hamil- 
ton and Story, whose views of the spending power as standing 
on a parity with the other powers specifically granted, have 
hitherto been generally accepted. 


“ur 


The suggestion that it must now be curtailed by 
judicial fiat because it may be abused by unwise use hardly 
rises to the dignity of argument. So may judicial power be 
abused. “The power to tax is the power to destroy’, but we 
do not, for that reason, doubt its existence, or hold that its 
efficacy is to be restricted by its incidental or collateral effects 
upon the States. * * * 


“A tortured construction of the Constitution is not to 
be justified by recourse to extreme examples of reckless con- 
gressional spending which might occur if courts could not 
prevent expenditures which, even if they could be thought to 
effect any national purpose, would be possible only by action 
of a legislature lost to all sense of public responsibility. Such 
suppositions are addressed to the mind accustomed to believe 
that it is the business of courts to sit in judgment on the 
wisdom of legislative action. Courts are not the only agency 
of government that must be assumed to have capacity to 
govern. Congress and the courts both unhappily may falter 
or be mistaken in the performance of their constitutional 
duty. But interpretation of our great charter of government 
which proceeds on any assumption that the responsibility for 
the preservation of our institutions is the exclusive concern of 
any one of the three branches of government, or that it alone 
can save them from destruction is far more likely, in the long 
run, ‘to obliterate the constituent members’ of ‘an inde- 
structible union of indestructible States’ than the frank recog- 
nition that the language, even of a Constitution may mean 
what it says: that the power to tax and spend includes the 


power to relieve a nationwide economic maladjustment by 
conditional gifts of money.” 

I agree with Justice Stone’s opinion, in which Justices 
Brandeis and Cardozo joined. Where then do we arrive? 
We have seen that the Constitution clearly sets forth the 
checks and balances between the legislative and executive 
departments, but is not so clear as between the legislative 
and judicial. The judicial branch has presumed and exercised 
the power to review the Acts of the legislative not by author- 
ity of any words of the Constitution but by judicial implica- 
tion. It has actually and effectively enlarged this presumption 
to include the right to protect the country against the pos- 
sible unwisdom of Congress. Says Justice Stone: “So may 
judicial power be abused.” In our government of checks and 
balances is there no check or balance against this assumption 
of judicial supremacy? 

The Chief Justice believes that the Constitution is what 
the Judges say it is. What then becomes of the theory that 
our three branches of government are independent and equal, 
when the judicial branch takes unto itself the power to re- 
view and to veto the work of the legislative? 

Are those of us who resist complete judicial supremacy 
to be accused of trying to change our form of government? 
Rather we are trying to restore our form of government. 
We are trying to check the Supreme Court in doing what 
itself has held that it has no right to do. 

Do we attack the independence of the judiciary? All 
of the judiciary, including Supreme Court Justices, have 
always been appointed by the President by and with the 
advice and consent of the Senate and it has never heretofore 
been suggested that this method makes Judges subservient 
to President or Senate. Their independence has been pro- 
tected by the constitutional provisions that they shall hold 
office for life, and that their salaries shall not be reduced. 
No change in these safeguards to the independence of the 
judiciary has been suggested, nor would it be possible under 
the Constitution. It is well to remember these plain facts 
through all the welter of irresponsible accusations about an 
attack on the independence of the judiciary. 

The number of members of the Supreme Court has 
been changed several times before. Those who feel that the 
precedent of enlarging the court would lead immediately to 
further enlargement and loose dealing may take comfort 
in the fact that the previous precedents have had no such 
effect. There has been no change for nearly 70 years. 


It should be frankly recognized that the enlargement of 
the Supreme Court is a serious step, and one that should not 
be taken without good reason, but those who justify the 
Supreme Court in assuming a power not granted by -the 
Constitution and support the court in using that power by 
way of legislative veto, and yet would deny to Congress 
the right to recheck the Court by the exercise of a power 
clearly and definitely within its constitutional rights, should 
stop talking about the independence and equality of the 
three branches of government, and frankly take the position 
which they are really supporting—that of unqualified judicial 
supremacy. 

In the formative period of American Constitutional 
law, the great Chief Justice, John Marshall, developed the 
doctrine of implied powers and put vitality into the strip of 
parchment on which the nation was founded. He transformed 











ee 





George R. Farnum 








the words of the Constitution into authority and made them 
spell national power. He found the organic law full of si- 
lences which he made articulate. He gave the Constitution 
resiliency and made it, what it is claimed to be, the supreme 
law of the land. Today, in this period of transition, when 
our people are emerging from a catastrophe in many ways 
as serious, it is vital that the Supreme Court must be in 
harmony with the times. 

A Constitution is not an idol to be worshipped; it is an 
instrument of government to be worked. If in the words of 
John Marshall it “is to endure for all ages to come, and 
consequently, to be adapted to the various crises in human 
affairs ;”’ if the Constitution is, as Woodrow Wilson once 
declared “the vehicle of the nation’s life,” it must be because 
the Supreme Court makes it so. Our present Supreme Court 


has nullified important Acts of Congress because a majority 
of the judges, conscientiously differing with the economic 
and social theories underlying recent legislation, have insisted 
on an antagonistic approach to the problem of constitutional 
interpretation. 

I reaffirm my faith in the Constitution of the United 
States as a living and growing instrument of government, 
adaptable to new times and new needs. I reaffirm my faith 
in the President of the United States, and in Franklin D. 
Roosevelt personally—not a dictator, but a great democratic 
leader at a time when the country has been crying for leader- 
ship. I reaffirm my faith in the Congress and in its responsi- 
bility and ability to protect the liberties of the people. I 
reafirm my faith in American democracy and the objectives 
which it so plainly expressed last November. 


Storm Over the Supreme Court 


By GEORGE R. FARNUM, of the Boston Bar; Former Assistant Attorney General of the United States 
Young Men’s Republican Club, Melrose, Mass., Mar. 1, 1937 


ness on a startled public, by the President have set 

the stage for what promises to be one of the decisive 
battles of American political history. American constitutional 
democracy is facing a grave crisis. The American people have 
abruptly arrived at a fork in the road. In one direction lies 
a continuance of those methods of free government with 
which they have been long acquainted; in the other lies un- 
explored territory. The hour calls for a fateful decision— 
perhaps once for all for there may be no turning back after 
the way is chosen. 

“The Constitution,” as Walter Lippmann has recently 
asserted, “is undoubtedly the greatest attempt ever made con- 
sciously by men to render popular rule safe for the nation as 
a whole, the local community, and the individual.” Im literal 
fact, its draftsmen were a representative group of the ablest 
and most disinterested men that America has ever produced, 
presided over by George Washington, probably the greatest 
man of the eighteenth century. An experiment it doubtless 
was but, as Justice Holmes once added, “as all life is an ex- 
periment.” It has, however, in the century and a half since 
its adoption, proved itself to be a transcendent experiment. 
Upon its foundation thirteen weak and impoverished States, 
falling apart from the loose and rotting bonds of the Revolu- 
tionary Confederation, were welded into what became a great 
nation. It successfully met the recurrent hazards in that 
nation’s history and stood the stress of every political vicissi- 
tude through the years that subjected its people’s political 
philosophy and their conceptions of free government to many 
a grave and critical test. It has, moreover, been a controlling 
factor in their social, political and economic life from the 
beginning. 

The guardian of the Constitution, the interpreter of its 
letter and the expounder of its spirit—its “living voice” as 
Lord Bryce once put it—is the Supreme Court of the United 
States. To the work of that unique tribunal we probably owe 
in no small measure the actual preservation of the union— 
and in no slight degree the preservation of our rights and 


Ts radical proposals, sprung with dramatic sudden- 





liberties under the American System. For a hundred and fifty 
years it has been engaged in the great and difficult task of 
interpreting constitutional prescriptions, adapting them to the 
rapid changes in the fundamentals of American life; adjust- 
ing the balance between individual rights and community 
needs and reconciling the competing claims of State authority 
and National power. 

The Court has the singular distinction of being the 
pioneer authoritative faculty of political economy in history 
and has not been ineptly described by a great scholar as 
“not merely a tribunal where the controversies of men are 
resolved” but “also a legislature in which the life of a nation 
is given form and color.” Through the long, eventful years 
of its strenuous existence, its work has naturally reflected the 
political philosophy and social outlook of the constantly 
changing personnel and has necessarily reflected the influence 
of the impact of society with alternating periods of war and 
peace and with the recurrent cycles of prosperity and de- 
pression. While designedly the conservative organ of the 
government, it has by no means been irresponsive to the 
influence of that public opinion which was based on some- 
thing more substantial than transient emotions or preju- 
dices. 

In the wake of the New Deal came days of peculiar 
travail and tribulations for the Court. In its attempt to cope 
with the economic collapse and to solve the country’s troubles 
by national action, the Administration embarked on a legis- 
lative and administrative program of unprecedented scope 
and of a highly experimental and radical character. As a re- 
sult there was imposed on the Court the duty of passing 
on questions of baffling complexity and the task of adapting 
the Constitution to novel situations and emergency conditions 
without impairing its fundamental integrity. Under the cir- 
cumstances, and in its impact with constitutional barriers, 
it is not to be wondered at that a substantial part of such 
a formidable program, embodying statutes to a large measure 
hastily evolved—‘“crudely drawn” as the President himself 
described one of them—failed to pass the traditional tests. 
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It was a foregone conclusion that such a law as the 
N. I. R. A.—particularly as it came to be interpreted and 
applied by the Administration—could not be legally jus- 
tified and when the day of reckoning came, it failed to 
enlist the constitutional sympathies of a single member of a 
Court, which included such tolerant and liberal thinkers as 
Justices Brandeis, Cardozo and Stone. It may well be, how- 
ever, that on the whole the Court was ultra-conservative at a 
time when a more liberal spirit would have served better 
ends. The A. A. A. case might likely have been otherwise 
decided—though the issue was fairly debatable. There was, 
however, perhaps some real justification for dissatisfaction 
with the New York Minimum Wage law case, though na- 
tional legislation was not therein involved. 

But, be that as it may, the Court has never been for 
any protracted period of its existence free from public criti- 
cism. In fact, it cannot—and doubtless does not—expect any 
such immunity. On the contrary, there is no more deplorable 
and portentous a political symptom in a real democracy than 
indifference or apathy on the part of the public to the func- 
tioning of their major agencies of government. There is a 
vast difference, however, between this and such a subtle but 
ominous attack as that launched at the Court by the Presi- 
dent as the powerful spearhead of the forces of unrest—a 
difference that recalls the words of Justice Holmes in earlier 
days: “The attacks upon the Court,” he asserted, “are merely 
an expression of the unrest that seems to wonder vaguely 
whether law and order pay. When the ignorant are taught 
to doubt, they do not know what they safely may believe.” 

If the President succeeds in imposing his will on Con- 
gress, it may mark the beginning of the end of American 
democracy—at least as we have grown up to know it. Imme- 
diately it will create a Court that will incarnate the phil- 
osophy and spirit of the New Deal, for if the Senate allows 
the bill to pass, it will undoubtedly accept in the same sub- 
servient spirit the appointments that will follow. The Presi- 
dent, of course, would never have attempted such a bold 
coup d'état unless determined to follow up its success in 
Congress by the selection of judges who will assure his de- 
signs relatively complete judicial immunity. In effect, there- 
fore, what he really proposes is the removal of practically 
all judicial check on radical constitutional experiments and 
the conversion of the courts from their traditional position 
as a coordinate department to a subordinate division of gov- 
ernment. As a necessary corollary, it will mean political 
control of the judiciary, a situation which history has shown 
to be an unmitigated evil since the days of the Stuart kings 
and long before. In purpose and result it will effect a change 
in the Constitution otherwise than by the methods pre- 
scribed. In fact, Raymond Moley has gone so far as to assert 


that the whole project “comes perilously near to a proposal 
to abolish constitutional government.” 

The method devised by the President for the attainment 
of his ends, when denuded of all verbal disguise, is nothing 
less than a coercive device to either drive the majority of 
the Court into immediate retirement or reduce it to an in- 
effective minority in opinion. Whether we entirely agree with 
them in legal doctrine, political theory and social philosophy 
or not, our instincts revolt at the impending humiliation to 
which these men, who have long and devotedly served their 
country, would be subjected by being placed in a position 
which, as Lippmann summed it up, would offer them as the 
only alternatives “the choice between resignation and being 
publicly branded as senile.” The situation is by no mean miti- 
gated by the fact that the proprieties and restraints imposed 
by their office, substantially deprive them of the right of 
self defense. They must remain silent and look to the public, 
whom they serve, for support. 

Furthermore, the situation has been greatly aggravated 
by a widespread opinion that the President has acted through- 
out more in the spirit of an autocrat than an American 
statesman. There is a feeling that he has not played the game 
according to the rules of candor and the standards of fair- 
ness that are exacted of the Chief Executive, that he de- 
liberately kept the people in the dark at a time when they 
were asked by their votes to endorse his policies and were 
entitled to be informed as to his major intentions, and that 
he studiously attempted to disguise the real character of his 
proposals when submitted and to divert public attention from 
their implications by integrating them in a comprehensive 
program embracing many other matters of more or less 
merit. Finally, the array of arguments by which he attempted 
to justify his course, though superficially ingenious, have 
been readily shown to be for the most part fundamentally 
unsound. It cannot be too strongly insisted that these im- 
pressions of the presidential motives and methods are by 
no means inspired by partisan bias. If there is any injustice 
in them, the President has only himself to blame. 

The nation is dedicated to liberal ideals. It stands for 
progress—though in subordination to responsible government 
and the orderly processes of the law. It wants to get things 
done that will promote the happiness and welfare of its 
people. It emphatically does not believe, however, in that 
dubious brand of Administration that looks only to ends 
without regard to the constitutional and moral proprieties 
of the means. Finally, it has observed nothing about it in the 
troubled world of today to cause it to revise its judgment 
as to the superior and tried wisdom of a government of laws 
and not of men. 





From the President of the State Bar of Michigan: 


“I recently received the March Ist issue of Vital Speeches. The material gathered 
together in this issue is a great contribution to a better understanding of present trends 


involving the lawyer and judiciary. 


I have been a subscriber since the first issue of Vital Speeches and have become 
greatly attached to your method of presenting contemporary news on current problems 
and congratulate you upon the work you are doing.” 


Roscoe O. BoNnIsTEEL 
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The King of Killers 


AND OTHER SOCIAL HYGIENE PROBLEMS 


By RAY LYMAN WILBUR, M.D., President, Stanford U niversity, and THOMAS PARRAN, M.D., Surgeon General 
of the United States 


Auspices, American Social Hygiene Association, broadcast by fifty-one stations, National Social Hygiene Day, Feb. 3, 1937 


Dr. WILBUR: 

N presenting our program today I want to speak first 
of the general purposes of the social hygiene movement 
in the United States and of the several major divisions 

of activity of the American Social Hygiene Association, which 
serves as a national clearing house in this field of voluntary 
health and welfare work. Our principal aim is to stand for 
the family, with well born children, who are given education, 
and all other forms of family and community care. 

Civilization constantly changes. If it fails to grow, it 
stagnates. There must always be more of the vigor of youth 
and growth than of maturity and senility, if progress is to be 
made. Life itself is the key to human welfare. Life means 
health. It must have the plus sign in order to be effective 
enough to provide the great driving forces needed to push 
the human race onward and upward. Without adequate 
health of the individual there is no final progress. 

But how can health be secured? Comparatively few 
persons possess it in abundance, and those few are apt to be 
spendthrifts of their health until they suddenly find them- 
selves bankrupt. Even those whose health ass:ts are limited 
are apt to live beyond their means in this respect. Young 
people, usually more blessed -with good health than their 
elders, are notoriously careless about it. Add to these the 
thousands who are born into every generation with health 
handicaps, who never know good health, and look at this 
picture against the background of changing conditions and 
uncertainties and hardships with which the American family 
has struggled. The wonder is that any ground has been 
gained, that any progress has been made in national health. 

For progress has surely occurred. Many of the dan- 
gerous diseases which once threatened health and life itself 
have been stamped out. Long ago we conquered small-pox. 
Yellow fever, typhoid fever, diphtheria, and other health 
enemies have yielded to the determination of medical science 
to preserve man’s health heritage. Better housing conditions, 
pure water and milk, better care of babies and their mothers, 
more attention to health in childhood and in fact all through 
life, have all had their part in the progress of the American 
family toward health and happiness. And without doubt this 
steady forward march will continue, as science discovers 
better means of disease prevention and the public learns 
better how to guard its health and apply the preventive 
means provided. 

We should not be too optimistic about this encouraging 
outlook, however. No one needs to be told that there is still 
great room for improvement in the health of the American 


family. Certain deadly diseases still resist stubbornly the . 


efforts made to subdue them, and continue to menace our 
national health. Tuberculosis, for example, though the num- 
ber of deaths caused by it steadily grows smaller, still takes 
many lives each year. No certain way of halting infantile 


paralysis has been found. Cancer continues to be a dreaded 
killer. It is estimated that at least six and one-half million 
men, women and children—nearly as many as the entire 
population of New York City—are infected with syphilis at 
any given time, and two or three times as many persons are 
believed to be suffering from gonorrhea or some type of 
gonococcal infection. 

These two diseases, syphilis and gonorrhea, are really 
among the most dangerous health enemies which the Amer- 
ican family has to fear today. Syphilis is known as a King of 
Killers, a major cause of fatal heart disease, of infant deaths, 
of insanity, blindness, and many other serious conditions. 
Gonorrhea maims and cripples, blinds newborn babies, makes 
men and women sterile. Both diseases are infectious, yet it 
has been found that not more than 1 in 10 cases of syphilis 
are under treatment by licensed physicians, and even a 
smaller proportion of gonorrhea patients seek treatment. This 
means that many untreated diseased persons are at large in 
an infectious state, a danger to their associates, and storing 
up trouble for themselves, since the longer they put off treat- 
ment the less their chances of recovery. Almost one-half of 
syphilis patients do not go to doctors until their infections 
are more than a year old. Both diseases attack young people, 
by far the largest number of infections occurring between 
the ages of 16 and 30, when life and health should be swing- 
ing into their best years. Aside from the ill-health and deaths 
caused, the American tax-payer bears a heavy added burden 
for the care of advanced cases in general hospitals, hospitals 
for the insane and other public institutions. 

The tragedy and the hope in this problem is that much 
of all this trouble and suffering can be prevented, if mothers 
and fathers and their boys and girls realize the danger and 
take advantage of the safeguards existing for their protection 
against these health hazards. The germ of syphilis is known. 
The means of destroying it are known. It has been said that 
if the medical profession were given the opportunity to apply 
the knowledge at its command this King of Killers could be 
wiped out in one generation. This opportunity will surely 
eventually come. When every American family sees that the 
children coming forward in each generation are taught the 
truth about these diseases—how to avoid them and what to 
do if infected—we shall no longer see our young manhood 
and womanhood their chief victims. When every expectant 
mother asks her doctor to make sure that no syphilis infection 
lurks in her blood to threaten her baby, we s..all not count 
each year such a tragic toll of prenatal and infant deaths. 
When every community realizes its obligation to give its 
young people wholesome surroundings, free from degrading 
amusement-places and disease-breeding red light districts, we 
shall be well on the way toward a further increase in health 
and happiness for the American people. 

This, I believe, is the task to which our social hygiene 
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societies should constantly re-dedicate their efforts, and in 
these efforts seek the cooperation of all who have the welfare 
of the American family at heart. 


Dr. PARRAN: 

A notable Conference on Venereal Disease Control re- 
cently was held in Washington, attended by nearly a thou- 
sand representatives from every part of the United States. 
President Roosevelt, in a letter of greeting, said: 

“The recent increase in public interest in the problem 
before the conference is extremely gratifying. With the as- 
sistance now being given by the Public Health Service through 
Social Security funds, it should be possible for State and 
local authorities to develop needed facilities for the treat- 
ment and control of these diseases. It is my understanding 
that out of your deliberations there will come a statement 
of principles and methods which should be useful to every 
community in the country in applying most effectively the 
scientific knowledge which we have, to minimize these serious 
hazards to the public health. 

“The Federal Government is deeply interested in con- 
serving the resources of the country by all appropriate 
methods. The attainment of your objectives would do much 
to conserve our human resources and would reduce con- 
siderably the present large costs for the community care of 
the disastrous end results of the venereal diseases. You have 
my best wishes for success.” 

Miss Josephine Roche, Assistant Secretary of the Treas- 
ury, in presenting the President’s message, said, “The clear 
thinking and vigorous response that is being given today to 
a united nation-wide drive upon the problem of venereal 
diseases, could result only from . . . long, patient, and scien- 
tifically sound work. .. . To have mental honesty and keen 
social thinking break through and conquer fear, prejudice, 
and hypocrisy is of tremendous importance in the advance 
we are committed to make on the venereal diseases—but it 
means much more than a victory in a specific field . .. it 
reaches out and gives fresh courage to us to move forward on 
the many battlefronts of human progress where, in some 
manifestation, prejudice, and fear, and hypocrisy are the 
chief forces against us.” 

This Conference accomplished its purpose. It reviewed 
our knowledge of syphilis and gonorrhea, and outlined the 
practical work which must be undertaken in each community, 
if we are to reduce and ultimately to control these diseases. 

Next steps were clearly indicated by the Conference: 

First, there must be secured through the medical and 
other professional groups, additional experienced personnel to 
provide for the necessary diagnosis, treatment, and follow-up 
of all infected persons. The evidence is conclusive that in 
private practice as well as in clinic and hospital more and 
better trained physicians and technicians in this field are 
urgently needed. 

Second, there must be available larger appropriations as 
well as private contributions for control work. An appro- 
priation of $25,000,000 annually from the Federal Govern- 
ment was specifically urged by the conference. This need 
may be emphasized by pointing out that in only six states is 
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the amount of direct annual expenditure for control of 
venereal diseases (exclusive of laboratory maintenance) as 
much as one cent per capita; while the amount is less than 
one mill in several states. To do all that medicine, public 
health and social work could accomplish would require ten 
times our present expenditures. 

Third, it was agreed that syphilis and gonococcal infec- 
tions must be treated like any other communicable diseases 
and that for their control the same methods of case finding 
and the same complete organization of community resources 
must be had, as have been so effectively used for example, in 
the control of such diseases as tuberculosis. 

Fourth, syphilis imposes a large and unnecessary tax 
upon the community in the continued care of disastrous end 
results. It was stated, for example, that the cost for the treat- 
ment of the late effects of syphilis in this country amounts 
to more than the cost of a control program which within a 
few years would make this a rare disease. 

Fifth, notification of cases to the health officer, the 
follow-up and quarantine when necessary of sources of 
infection and vicious spreaders, the distribution by the state 
of free drugs, the provision of laboratory service, adequate 
treatment centers and clinics, and hospital care when needed, 
are major factors in control. 

And finally, there is needed a carefully planned con- 
tinuous program of public information and education, par- 
ticipated in by all of the community, state and national agen- 
cies in a position to help. 

The United States Public Health Service is eager to do 
its part in utilizing this new national interest. We solicit the 
cooperation and help of every type of national, state and 
community organization in this undertaking. This is not a 
task of your health department alone, nor yet of tlie physi- 
cians of your community. It is a task for the whole people. 


The American Social Hygiene Association, in coopera- 
tion with whose nation-wide program you are meeting today, 
is the one national voluntary agency primarily concerned 
with this problem. It is an organization through which citi- 
zens everywhere have an opportunity to do their part in this 
task. It has been and continues to be a valuable ally of the 
health and medical professions in their battles against syphilis 
and gonococcal infections. As a member of the Board of 
Directors of the Association, I have long been in a position 
to observe how important to official activities is the work of 
this national voluntary agency and its affiliated groups in 
the states and communities. Working as it does, primarily 
through other national bodies with state and local branches 
and standing committees on social hygiene, the Association’s 
work is particularly needed just now to arouse community 
interest, to explain the measures approved at the recent con- 
ference, and to secure their practical adaptation to local 
needs and conditions. There are also broader educational and 
protective aspects of social hygiene which must not be allowed 
to lapse or slow down by our current emphasis upon the 
medical and public health phases of the movement. 


By this union of public and private effort, we can mini- 
mize these causes of ill-health and social disintegration. 
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The Coming Crisis in Recovery 


AND WHAT CAN BE DONE ABOUT IT 
By PRESIDENT ROOSEVELT 
By Radio from Washington, Mar. 9, 1937 


problems which every one admits now face the nation. 

For the many messages which have come to me after 
that speech, and which it is physically impossible to answer 
individually, I take this means of saying “Thank you.” 

Tonight, sitting at my desk in the White House, I make 
my first radio report to the people in my second term of 
office. ‘ 

I am reminded of that evening in March, four years 
ago, when I made my first radio report to you. We were 
then in the midst of the great banking crisis. 

Soon after, with the authority of the Congress, we asked 
the nation to turn over all of its privately held gold, dollar 
for dollar, to the Government of the United States. 

Today’s recovery proves how right that policy was. 

But, when almost two years later, it came before the 
Supreme Court its constitutionality was upheld only by a 
five-to-four vote. The change of one vote would have thrown 
all the affairs of this great nation back into hopeless chaos. 
In effect, four justices ruled that the right under a private 
contract to exact a pound of flesh was more sacred than the 
main objectives of the Constitution to establish an enduring 
nation. 

In 1933 you and I knew that we must never let our eco- 
nomic system get completely out of joint again—that we 
could not afford to take the risk of another great depression. 

We also became convinced that the only way to avoid a 
repetition of those dark days was to have a government 
with power to prevent and to cure the abuses and the in- 
equalities which had thrown that system out of joint. 

We then began a program of remedying those abuses 
and inequalities—to give balance and stability to our eco- 
nomic system—to make it bomb-proof against the causes of 
1929. 

Today we are only part way through that program— 
and recovery is speeding up to a point where the dangers of 
1929 are again becoming possible, not this week or month 
perhaps, but within a year or two. 

National laws are needed to complete that program. 
Individual or local or State effort alone cannot protect us 
in 1937 any better than ten years ago. 

It will take time—and plenty of time—to work out our 
remedies administratively even after legislation is passed. To 
complete our program of protection in time, therefore, we 
cannot delay one moment in making certain that our national 
government has power to carry through. 

Four years ago action did not come until the eleventh 
hour. It was almost too late. 

If we learned anything from the depression we will not 
allow ourselves to run around in new circles of futile dis- 
cussion and debate, always postponing the day of decision. 

The American people have learned from the depres- 
sion. For in the last three national elections an overwhelm- 
ing majority of them voted a mandate that the Congress 


| AST Thursday I described in detail certain economic 


and the President begin the task of providing that protec- 
tion—not after long years of debate, but now. 

The courts, however, have cast doubts on the ability of 
the elected Congress to protect us against catastrophe, by 
meeting squarely our modern social and economic conditions. 

We are at a crisis in our ability to proceed with that 
protection. It is a quiet crisis. There are no lines of de-. 
positors outside closed banks. But to the far-sighted it is 
far-reaching in its possibilities of injury to America. 

I want to talk with you very simply about the need for 
present action in this crisis—the need to meet the unan- 
swered challenge of one-third of a nation ill-nourished, ill- 
clad, ill-housed. 

Last Thursday I described the American form of gov- 
ernment as a three-horse team provided by the Constitution 
to the American people so that their field might be plowed. 
The three horses are, of course, the three branches of gov- 
ernment—the Congress, the Executive and the Courts. Two 
of the horses are pulling in unison today, the third is not. 
Those who have intimated that the President of the United 
States is trying to drive that team overlook the simple fact 
that the President, as Chief Executive, is, himself, one of 
the three horses. 


It is the American people themselves who are in the 
driver’s seat. 


It is the American people themselves who want the 
furrow plowed. 

It is the American people themselves who expect the 
third horse to pull in unison with the other two. 

I hope that you have re-read the Constitution of the 
United States. Like the Bible, it ought to be read again and 
again. 

It is an easy document to understand when you remem- 
ber that it was called into being because the Articles of 
Confederation under which the original thirteen States tried 
to operate after the Revolution showed the need of a national 
government with power enough to handle national problems. 
In its preamble the Constitution states that it was intended 
to form a more perfect union and promote the general wel- 
fare; and the powers given to the Congress to carry out 
those purposes can best be described by saying that they were 
all the powers needed to meet each and every problem which 
then had a national character and which could not be met 
by merely local action. 

But the framers went further. Having in mind that if 
succeeding generations many other problems then undreamed 
of would become national problems, they gave to the Con- 
gress the ample broad powers “to levy taxes . . . and provide 
for the common defense and general welfare of the United 
States.” 

That, my friends, is what I honestly believe to have 
been the clear and underlying purpose of the patriots who 
wrote a Federal Constitution to create a national govern- 
ment with national power, intended as they said, “to form a 





ecu dei AIRS NICE STE Pe OR EMBL A SHEP 


Sanath CRAPO OEE 





Rb Mi Sih Ra 





tan neh huge ag NIN Cont 


350 


Vital Speeches of the Day 





more perfect union . . . for ourselves and our posterity.” 

For nearly twenty years there was no conflict between 
the Congress and the Court. Then, in 1803, Congress passed 
a statute which the Court said violated an express provision 
of the Constitution. The Court claimed the power to declare 
it unconstitutional and did so declare it. But a little later the 
Court itself admitted that it was an extraordinary power to 
exercise and through Mr. Justice Washington laid down this 
limitation upon it: “It is but a decent respect due to the 
wisdom, the integrity and the patriotism of the legislative 
body, by which any law is passed, to presume in favor of its 
validity until its violation of the Constitution is proved 
beyond all reasonable doubt.” 

But since the rise of the modern movement for social 
and economic progress through legislation, the Court has more 
and more often and more and more boldly asserted a power 
to veto laws passed by the Congress and State Legislatures 
in complete disregard of this original limitation. 

In the last four years the sound rule of giving statutes 
the benefit of all reasonable doubt has been cast aside. The 
Court has been acting not as a judicial body but as a policy- 
making body. 

When the Congress has sought to stabilize national 
agriculture, to improve the conditions of labor, to safeguard 
business against unfair competition, to protect our national 
resources, and in many other ways to serve our clearly 
national needs, the majority of the Court has been assuming 
power to pass on the wisdom of these acts of Congress—and 
to approve or disapprove the public policy written into these 
laws. 

That is not only my accusation. It is the accusation of 
most distinguished justices of the present Supreme Court. I 
have not the time to quote to you all the language used by 
dissenting justices in many of these cases. But in the case 
holding the Railroad Retirement Act unconstitutional, for 
instance, Chief Justice Hughes said in a dissenting opinion 
that the majority opinion was a “departure from sound prin- 
ciples” and placed ‘‘an unwarranted limitation upon the 
commerce clause.” And three other justices agreed with him. 

In the case holding the AAA unconstitutional Justice 
Stone said of the majority opinion that it was a “tortured 
construction of the Constitution.” And two other justices 
agreed with him. 

In the case holding the New York Minimum Wage 
Law unconstitutional Justice Stone said that the majority 
were actually reading into the Constitution their own “per- 
sonal economic predilections” and that if the legislative power 
is not left free to choose the methods of solving the problems 
of poverty, subsistence and health of large numbers in the 
community, then “government is to be rendered impotent.” 
And two other justices agreed with him. 

In the face of these dissenting opinions there is no basis 
for the claim made by some members of the Court that some- 
thing in the Constitution has compelled them regretfully to 
thwart the will of the people. 

In the face of such dissenting opinions, it is perfectly 
clear, that as Chief Justice Hughes has said: “We are under 
a Constitution but the Constitution is what the judges say 
2 ee 

The Court in addition to the proper use of its judicial 
functions has improperly set itself up as a third house of the 
Congress—a super-legislature, as one of the justices has 


called it—reading into the Constitution words and implica- 
tions which are not there, and which were never intended 
to be there. 

We have, therefore, reached the point as a nation 
where we must take action to save the Constitution from the 
Court and the Court from itself. We must find a way to 
take an appeal from the Supreme Court to the Constitu- 
tion itself. We want a Supreme Court which will do justice 
under the Constitution—not over it. In our courts we want 
a government of laws and not of men. 

I want—as all Americans want—an independent ju- 
diciary as proposed by the framers of the Constitution. That 
means a Supreme Court that will enforce the Constitution 
as written—that will refuse to amend the Constitution by 
the arbitrary exercise of judicial power—amendment by 
judicial say-so. It does not mean a judiciary so independent 
that it can deny the existence of facts universally recognized. 

How then could we proceed to perform the mandate 
given us? It was said in last year’s Democratic platform, “If 
these problems cannot be effectively solved within the Con- 
stitution, we shall seek such clarifying amendment as will 
assure the power to enact those laws, adequately to regulate 
commerce, protect public health and safety and safeguard 
economic security.” In other words, we said we would seek 
an amendment only if every other possible means by legis- 
lation were to fail. 

When I commenced to review the situation with the 
problem squarely before me, I came by a process of elimina- 
tion to the conclusion that short of amendments the only 
method which was clearly constitutional, and would at the 
same time carry out other much-needed reforms, was to in- 
fuse new blood into all our courts. We must have men 
worthy and equipped to carry out impartial justice. But, at 
the same time, we must have judges who will bring to the 
courts a present-day sense of the Constitution—judges who 
will retain in the courts the judicial functions of a court 
and reject the legislative powers which the courts have today 
assumed. 

In forty-five out of the forty-eight States of the Union, 
judges are chosen not for life but for a period of years. 
In many States judges must retire at the age of 70. Congress 
has provided financial security by offering life pensions at full 
pay for Federal judges on all courts who are willing to 
retire at 70. In the case of Supreme Court justices, that 
pension is $20,000 a year. But all Federal judges, once ap- 
pointed, can, if they choose, hold office for life, no matter 
how old they may get to be. 


What is my proposal? It is simply this: Whenever a 
judge or justice of any Federal court has reached the age 
of 70 and does not avail himself of the opportunity to retire 
on a pension, a new member shall be appointed by the Presi- 
dent then in office, with the approval, as required by the 
Constitution, of the Senate of the United States. 


That plan has two chief purposes. By bringing into the 
judicial system a steady and continuing stream of new and 
younger blood I hope, first, to make the administration of 
all Federal justices speedier and, therefore, less costly; sec- 
ondly, to bring to the decision of social and economic prob- 
lems younger men who have had personal experience and 
contact with modern facts and circumstances under which 
average men have to live and work. This plan will save our 
national Constitution from hardening of the judicial arteries. 
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The number of judges to be appointed would depend 
wholly on the decision of present judges now over 70, or 
those who would subsequently reach the age of 70. 

If, for instance, any one of the six Justices of the 
Supreme Court now over the age of 70 should retire as 
provided under the plan, no additional place would be 
created. 

Consequently, although there never can be more than 
fifteen, there may be only fourteen, or thirteen, or twelve. 
And there may be only nine. 

There is nothing novel or radical about this idea. It 
seeks to maintain the Federal bench in full vigor. It has been 
discussed and approved by many persons of high authority 
ever since a similar proposal passed the House of Represen- 
tatives in 1869. 

Why was the age fixed at 70? Because the laws of many 
States, the practice of the civil service, the regulations of 
the army and navy and the rules of many of our universi- 
ties and of almost every great private business enterprise 
commonly fix the retirement age at 70 years or less. 

The statute would apply to all the courts in the Federal 
system. There is general approval so far as the lower Federal 
courts are concerned. The plan has met opposition only so 
far as the Supreme Court of the United States itself is 
concerned. If such a plan is good for the lower courts it 
certainly ought to be equally good for the highest court from 
which there is no appeal. 

Those opposing this plan have sought to arouse preju- 
dice and fear by crying that I am seeking to “pack” the 
Supreme Court and that a baneful precedent will be estab- 
lished. 

What do they mean by the words “packing the court”? 

Let me answer this question with a bluntness that will 
end all honest misunderstanding of my purposes. 

If by that phrase, “packing the court,” it is charged 
that I wish to place on the bench spineless puppets who would 
disregard the law and would decide specific cases as I wished 
them to be decided, I make this answer—that no President 
fit for his office would appoint, and no Senate of honorable 
men fit for their office would confirm, that kind of appointees 
to the Supreme Court. 

But, if by that phrase the charge is made that I would 
appoint and the Senate would confirm justices worthy to sit 
beside present members of the Court who understand those 
modern conditions—that I will appoint justices who will 
not undertake to override the judgment of the Congress or 
legislative policy—that I will appoint justices who will act 
as justices and not as legislators—if the appointment of such 
justices can be called “packing the courts,” then I say that 
I and with me the vast majority of the American people 
favor doing just that thing—now. 

Is it a dangerous precedent for the Congress to change 
the number of the justices? The Congress has always had, 
and will have, that power. The number of justices has been 
changed several times before—in the administrations of John 
Adams and Thomas Jefferson, both signers of the Declara- 
tion of Independence—Andrew Jackson, Abraham Lincoln 
and Ulysses S. Grant. 

I suggest only the addition of justices to the bench in 
accordance with a clearly defined principle relating to a 
clearly defined age limit. Fundamentally, if in the future, 
America cannot trust the Congress it elects to refrain from 


abuse of our constitutional usages, democracy will have failed 
far beyond the importance to it of any kind of precedent 
concerning the judiciary. 

We think it so much in the public interest to maintain 
a vigorous judiciary that we encourage the retirement of 
elderly judges by offering them a life pension at full salary. 
Why then should we leave the fulfillment of this public 
policy to chance or make it dependent upon the desire or 
prejudice of any individual justice? 

It is the clear intention of our public policy to provide 
for a constant flow of new and younger blood into the ju- 
diciary. Normally every President appoints a large number 
of district and circuit judges and a few members of the 
Supreme Court. Until my first term practically every Presi- 
dent of the United States had appointed at least one member 
of the Supreme Court. President Taft appointed five mem- 
bers and named a Chief Justice—President Wilson three— 
President Harding four, including a Chief Justice—Presi- 
dent Coolidge one—President Hoover three, including a 
Chief Justice. 

Such a succession of appointments should have provided 
a Court well balanced as to age. But chance and the dis- 
inclination of individuals to leave the Supreme bench have 
now given us a court in which five justices will be over 
seventy-five years of age before next June and one over 
seventy. Thus a sound public policy has been defeated. 

I now propose that we establish by law an assurance 
against any such ill-balanced Court in the future. I propose 
that hereafter, when a judge reaches the age of seventy, a 
new and younger judge shall be added to the Court auto- 
matically. In this way I propose to enforce a sound public 
policy by law instead of leaving the composition of our 
Federal courts, including the highest, to be determined by 
chance or the personal decision of individuals. 

If such a law as I propose is regarded as establishing 
a new precedent—is it not a most desirable precedent? 

Like all lawyers, like all Americans, I regret the neces- 
sity of this controversy. But the welfare of the United 
States, and indeed of the Constitution itself, is what we all 
must think about first. Our difficulty with the Court today 
rises not from the Court as an institution but from human 
beings within it. But we cannot yield our constitutional des- 
tiny to the personal judgment of a few men who, being 
fearful of their future, would deny us the necessary means 
of dealing with the present. 

This plan of mine is no attack on the Court; it seeks to 
restore the Court to its rightful and historic place in our sys- 
tem of constitutional government and to have it resume its 
high task of building anew on the Constitution “a system 
of living law.” 

I have thus explained to you the reasons that lie behind 
our efforts to secure results by legislation within the Con- 
stitution. I hope that thereby the difficult process of con- 
stitutional amendment may be rendered unnecessary. But let 
us examine the process. 

There are many types of amendment proposed. Each one 
is radically different from the other. There is no substan- 
tial group within the Congress or outside it who agreed on 
any single amendment. 

It would take months or years to get/ substantial agree- 
ment upon the type and language of an amendment. It would 
take months and years thereafter to get a two-thirds ma- 
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jority in favor of that amendment in both houses of the 
Congress. 

Then would come the long course of ratification by 
three-fourths of the States. No amendment which any pow- 
erful economic interests or the leaders of any powerful po- 
litical party have had reason to oppose has ever been ratified 
within anything like a reasonable time. And thirteen States 
which contain only 5 per cent of the voting population can 
block ratification, even though the thirty-five States with 95 
per cent of the population are in favor of it. 

A very large percentage of newspaper publishers, cham- 
bers of commerce, bar associations, manufacturers’ associa- 
tions, who are trying to give the impression that they really 
do want a constitutional amendment would be the first to 
exclaim as soon as an amendment was proposed: “Oh! I was 
for an amendment all right, but this amendment that you 
have proposed is not the kind of an amendment that I was 
thinking about. I am, therefore, going to spend my time, 
my efforts and my money to block that amendment, although 
I would be awfully glad to help get some other kind of 
amendment ratified.” 

Two groups oppose my plan on the ground that they 
favor a constitutional amendment. The first includes those 
who fundamentally object to social and economic legislation 
along modern lines. This is the same group who during the 
campaign last Fall tried to block the mandate of the people. 

Now they are making a last stand. And the strategy of 
that last stand is to suggest the time-consuming process of 
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amendment in order to kill off by delay the legislation de- 
manded by the mandate. 

To them I say: I do not think you will be able long to 
fool the American people as to your purposes. 

The other group is composed of those who honestly be- 
lieve the amendment process is the best and who would be 
willing to support a reasonable amendment if they could 
agree on one. 

To them I say: We cannot rely on an amendment as 
the immediate or only answer to our present difficulties. 
When the time comes for action, you will find that many 
of those who pretend to support you will sabotage any con- 
structive amendment which is proposed. Look at these strange 
bed-fellows of yours. When before have you found them 
really at your side in your fights for progress? 

And remember one thing more. Even if an amendment 
were passed, and even if in the years to come it were to be 
ratified, its meaning would depend upon the kind of jus- 
tices who would be sitting on the Supreme Court bench. An 
amendment, like the rest of the Constitution, is what the jus- 
tices say it is, rather than what its framers or you might 
hope it is. 

This proposal of mine will not infringe in the slightest 
upon the civil or religious liberties so dear to every Ameri- 
can. 

My record as Governor and as President proves my 
devotion to those liberties. You who know me can have 
no fear that I would tolerate the destruction by any branch 
of government of any part of our heritage of freedom. 

The present attempt by those opposed to progress to 
play upon the fears of danger to personal liberties brings 
again to mind that crude and cruel strategy tried by the 
same opposition to frighten the workers of America in a 
pay-envelope propaganda against the Social Security Law. 
The workers were not fooled by that propaganda then. The 
people of America will not be fooled by such propaganda 
now. 

I am in favor of action through legislation: 

First, because I believe that it can be passed at this 
session of the Congress. 

Second, because it will provide a reinvigorated liberal- 
minded judiciary necessary to furnish quicker and cheaper 
justice from bottom to top. 

Third, because it will provide a series of Federal courts 
willing to enforce the Constitution as written and un- 
willing to assert legislative powers by writing into it their 
own political and economic policies. 

During the past half century the balance of power be- 
tween the three great branches of the Federal Government 
has been tipped out of balance by the courts in direct con- 
tradiction of the high purposes of the framers of the Con- 
stitution. It is my purpose to restore that balance. You who 
know me will accept my solemn assurance that in a world 
in which democracy is under attack I seek to make Ameri- 
can democracy succeed. 





